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Summary

The Special Rapporteur on contemporary forms of ragsoml discrimination,
xenophobia and related intolerance visited Switzerland 8do 13 January 2006, with the
principal objective of assessing the situation of raciatial discrimination and xenophobia, as
well as the policies and measures adopted by the Govertonahdress these phenomena.

In the course of his mandate, the Special Rapporteur visrese ohthe country’s
language regions. He met with federal and cantonal augsnitiembers and representatives of
foreign communities and national, ethnic, cultural and ligiminorities, representatives of
non-governmental organizations (NGOs) and other civiespgroups, such as representatives
of political parties, employers, and representatives détumions, various religions and the
media.

In drafting the present report, the Special Rapporteur amdghe information and
analyses on the question of racism and xenophobia thatdiged from the national and
regional political authorities, members and represem sV the communities concerned, NGOs
and other civil society groups. He also took account ofaleant reports and documents that
were submitted to him by these Swiss civil society groups.

At the end of his visit, and on the basis of the informatidhegad, the Special
Rapporteur came to the main conclusion that there is a dymdmacism and xenophobia in
Switzerland. He noted, in this regard, that, although $wW#&ad has competent mechanisms and
motivated officials with mandates to combat racism, at themadtlevel this reality is not
recognized and there is no coherent and resolute politicabgabdtrategy against racism and
xenophobia. In particular, he observed two underlyingesaabthis dynamic: deep-rooted
cultural resistance within Swiss society to the multiculizaion process, especially where
persons of south-eastern European and non-Europeam amegconcerned, and the growing
prevalence of racist and xenophobic stances in poljpicgrammes and discourse, particularly
during elections and various votes.

Consequently, his recommendations place emphasis onlthwifig main actions:
recognition of the dynamic of racism and xenophobia and thiession of the political will to
combat those phenomena; the need for a national programamgasf against racism and
xenophobia comprising national legislation for this sgand a cultural and ethical strategy for
the long-term construction of a multicultural society ldase both the recognition and
promotion of the cultural, ethnic and religious diversitgaciety, and the promotion of
interaction and reciprocal knowledge among the various communities that make up Swiss
society.



A/HRC/4/19/Add.2
page 3

Annex

REPORT SUBMITTED BY MR. DOUDOU DIENE, SPECIAL RAPPORTEUR
ON CONTEMPORARY FORMS OF RACISM, RACIAL DISCRIMINATION,
XENOPHOBIA AND RELATED INTOLERANCE

MISSION TO SWITZERLAND (9-13 JANUARY 2006)

CONTENTS

Paragraphs Page

INEFOAUCTION .. e e e 1-7 4
.  GENERAL INFORMATION ... 8-30 5
A. Linguistic and religious composition .........cccccuvvvvvvinnnee. 8-10 5

B. Distinctive features of the Swiss federal system........... 11-15 5
C. Legislative framework ..........ccccooviiimmniiiiiiieeeee 16 - 22 6

D. Recentvotes on immigration and asylum .....cccceeee....... 23 -30 8

[I.  ANALYSIS OF THE SITUATION BY THE

AUTHORITIES ... et e 31-50 10
A. Immigration and integration policy ..........cccccvvviviiiiiiiiiiinnnnns 33-37 11
B. Specialized bodies and commisSions .........cccceeeveeeeennnn. 38-45 12
1. Federal Commission against Racism ........cccc....... 38-41 12
2. Federal Commission for Foreigners ..........o.... 42 - 43 13
3. Service for Combating Racism ............ccceeeeeeiinnnne 44 - 45 14
C. Other relevant departments and services ................... 46 - 50 14
. ANALYSIS OF THE SITUATION BY OTHER ACTORS ...... 51-63 15
)N O 1Y/ | I To Tox = USSP 51-56 15
B. Political partieS ........cooouuiiiiiiiiieee e 57 - 63 17
V. ANALYSIS AND CONCLUSIONS ......cooiiiiiiiiiimmm e, 64 - 85 19
V. RECOMMENDATIONS ... 86 - 97 25

Annex: List of subjects of federal votes relating to fgneirs or the
FGNL OF @SYIUM L.eveeiei e 29



A/HRC/4/19/Add.2
page 4

Introduction

1. Following an invitation from the Swiss authoritiesuess in response to his request, the
Special Rapporteur on contemporary forms of racismalrd@crimination, xenophobia and
related intolerance visited Switzerland from 9 to 13 January 2006. The purpose ot thasvis

to assess the situation of racism, racial discriminatiorxanophobia, as well as the policies and
measures adopted by the Government to address these phanomen

2. During his visit, the Special Rapporteur met, at the federal level, in Bern, wihaFed
Councillors Pascal Couchepin and Christopher BlocheiSthie Secretary Michael Ambunhl,
and several directors and representatives of federattdegrds and offices. He also visited the
cantons of Ticino, Basel and Neuchatel, where he met anmtlong others, State Councillors
Luigi Pedrazzini, Gabriele Gendotti, Guy Morin, Eva Heraod Bernard Soguel and
Chancellor Robert Heuss.

3. The Special Rapporteur also spoke with Ermete Gaurmrea delegate for the
integration of foreigners and for combating racism in Tginith Thomas Kessler, director of
the Office for Integration of Basel City canton; and wittofitas Facchinetti, cantonal delegate
for foreigners’ affairs in Neuchatel. He also met withhmbers of the Federal Commission
against Racism in Bern and of the Federal Commission forghers in Neuchatel.

4, In the cities that he visited, the Special Rapporteumitietmany associations,
non-governmental organizations (NGOs), members and espegives of foreign communities
and national, ethnic and cultural minorities. He also thikigh representatives of other civil
society groups, such as political parties, employerse tuagbns, the sports world, various
religions and the media. At the request of one NGO, the &pgapporteur went to Solothurn
to meet with asylum-seekers whose applications had notdoeesidered for formal reasons.
He also visited, in Basel, a deportation centre and a ra&yst and procedure centre.

5. The Special Rapporteur wishes to thank the Governofi&witzerland for its invitation,
as well as for its availability and openness. He also wighdégnk the competent services for
their cooperation, particularly the Service for ComimatRacism, for the efficient manner in
which his visit was organized.

6. During the months of preparation preceding his visitSipecial Rapporteur closely
examined the documents and reports sent to him by the Swiigsides and NGOs, and
followed with attention articles in the Swiss and inteorai press dealing with questions
relating to his mandate.

7. In the course of his mission, the Special Rapportesgddahree main questions with all
the persons with whom he met, concerning (a) the existémaeism, racial discrimination and
xenophobia in Switzerland; (b) their principal manifastat; and (c) measures and programmes
adopted by the Government to address these phenomenagarawibd out in cooperation with
civil society and the communities concerned. The SpeaippBteur also asked them to
transmit to him with any documents that might help him to olit@@rmost objective and
complete picture possible and to draft an objective, deeditd useful report.
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|. GENERAL INFORMATION

A. Linguistic and religious composition

8. The Swiss Confederation is a multicultural counthviour national languages:
German (spoken by 63.7 per cent of the population), Fr@&tch per cent), Italian (6.5 per cent)
and Rumantsch (0.5 per ceht).

9. Catholicism and Protestantism are the two traditicei@glions in Switzerland and,
according to the latest federal census in 2000, repres&& 8r cent and 46.32 per cent of the
Swiss population, respectively.

10.  According to the 2000 federal census, there are 310/88lims in Switzerland,;

most of them are nationals of the former Yugoslavia or Tukkshic speakers account for

only 5.6 per cent of the Muslims in Switzerland. The Muslim population is more concentrated
in predominantly urban cantons than in mountainous or cargbns. Of the total

number of Muslims in Switzerland, 11.75 per cent have Sveissnality. The census also
indicates that 0.4 per cent of the population is Hindu, 8&cZent Buddhist and 0.2 per cent
Jewish.

B. Distinctive features of the Swiss federal system

11. The Swiss political structure is composed of threeldevthe commune, the canton and
the Confederation. Switzerland has approximately 2,8@thtunes in 26 cantons and
semi-cantons. Each canton has its own constitution, parltaandrcourts, and has broad
powers, particularly in the areas of public education,thetide judicial system and security.

12. One of the distinctive features of Swiss democradyaisitis direct, in that the people
monitor their elected officials on a continuous basis. dh the electorate has two instruments
that enable it to take action on a measure decided by tlee gpular referendums, which may
be optional or mandatory, and popular initiatives. Theooptireferendum makes it possible to
guestion a law adopted by the Federal Assembly. Refemendre mandatory in the cases
enumerated in the Federal Constitution. Popular inigatat the federal level enable a citizens’
committee to propose amendments to the Federal Corstituti

13. The Federal Council is the executive organ of the SRasgederation. It is
composed of seven members, elected or re-elected for adauteym, renewable by the

! Source: EUREL, http://eurel.u-strasbg.fr/EN/index.php.

2 Vie musulmane en Suisse: Profils identitaires, demanderetptions des musulmans en
Suissereport prepared by the Group of Researchers on IslamiineBand (GRIS),
Documentation on Integration Policy, Bern, Federal Commission for Foreigners, 2005, p. 5.



A/HRC/4/19/Add.2
page 6

Federal Assembly, and operates according to the pringifellegiate responsibility. The
Council is currently composed of two socialists, two ralgdica Christian democrat and two
members of the Swiss People’s Party/Centre Democratic Y8MR/UDC).

14.  The Federal Constitution defines the fundamentatsignd powers of the
Confederation. The Confederation is responsible faidorpolicy, defence, customs, monetary
policy and national legislation on entry into, sojourn id departure from Switzerland and
settlement by foreigners, and on the granting of asylumkeéping with the principle according
to which the Confederation has only the powers conferrediynthe Constitution, whereas the
cantons have general and subsidiary powers, mattersotimat dall within the competence of

the Confederation are dealt with by the cantons.

15.  The Swiss State system is very distinctive owing to federalism, the sharing of powers
between the Confederation and the cantons, and the opesAtiodect democracy. Problem
relating to racism can therefore fall within the competevicthe Confederation, the cantons or
even the communes.

C. Legislative framework

16. The new Federal Constitution, which entered into force in 2000, contains a provision on
equality and non-discrimination (art. 8). By amendirgditicle of the previous Constitution,
which stated that “All Swiss are equal before the law”, &i#;lparagraph 1, affirms the equality
of all “human beings” before the law. Paragraph 2 of the satide declares that “Nobody

shall suffer discrimination, particularly on grounds of origin, race, sex, aggidga, social

position, lifestyle, religious, philosophical or patdi convictions, or because of a physical or
mental disability.”

17. The International Convention on the Elimination dfiAdrms of Racial Discrimination
was adopted by the Federal Assembly on 9 March 1993 ane@iméo force in Switzerland
on 29 December 1994. In order to meet the requirements obtivention, article 261 bis,
which criminalizes discrimination and public incitememtacial hatred, was introduced in the
Criminal Code. The authorities have also envisaged theiaday two additional articles to
this article concerning the wearing of distinctive signs disariminatory attitude based on race
or the public use of slogans, gestures or forms of salutaitbra racist meaning (art. 261 ter)
and the criminalization of the creation of, or participation in, groups that intendntoitacts
prohibited under article 261 bis (art. 261 quater). Moeeown June 2003 Switzerland
recognized the individual communications procedure uadiie 14 of the International
Convention on the Elimination of All Forms of Racial Disanation.

18. Article 261 bis of the Criminal Code remains subjecivtogaradoxical criticisms. On
the one hand, some voices, particularly from the political right, are calling forahicebof

this article, which they consider useless or contraryetedom of expression. During an official
mission to Turkey in October 2006, the Swiss Minister of des€hristophe Blocher, criticized
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the use of this article and stated: “this article makes me.$i€k4 his return, the Minister of
Justice confirmed his intention of amending the anti-tacisvision of the Criminal Code.

19. On the other hand, article 261 bis has been criticizeduse of its lack of scope and
because it is difficult to use and apply. During the Speciap&agur’s visit, the question was
asked whether racist behaviour in the Swiss army was irpth®i¢” domain. In the context of
an inquiry to obtain additional evidence, an investigpjirdge of the Military Tribunal proposed
that the competent commander should not order the takiegadnce against four of his
recruits for the offence of racial discrimination (Nazusa$ and racist speech), but should
subject them to disciplinary measures. According to him, the ed@rsl the soldiers that
complained knew each other well and, therefore, the renvegke not made in public in the
meaning of the law. The Attorney-General of the Swiss Army tegjleihis argument and
pointed out that “the practice of military justice in raclacrimination cases is no different from
the practice of civil criminal justice, in particular thattbé Swiss Federal Tribuna”In
accordance with article 171 (c) of the Military Criminal @pthe content of which is identical to
article 261 bis, military proceedings are still pending.

20.  According to statistics provided by the Federal Commission against

Racism, 212 complaints were lodged between 1995 and 2002heitompetent authorities
through the application of article 261 bis. In 48 per céth@cases, the investigating
authorities, after a brief examination of the facts, didimstitute judicial proceedings,
suspended the proceedings or did not consider the complainte dther cases, the complaints
were considered in the context of substantive law andgejuent was handed down. In some
80 per cent of these cases, the authorities found the acarsed guilty. These decisions and
judgements were handed down by the prosecution authonttgids of various instances;
certain cases were brought before higher judicial b&dies.

21. New article 386 of the Criminal Code, which enteredfiotoe on 1 January 2006,
created the legal basis for the Confederation’s measurepteepi@hensible acts and prevent
crime, and to establish and support organizations that pursue such objectives.

22. The Committee on the Elimination of Racial Discrintimaconsidered three reports
submitted by Switzerland to its fifty-second and sixteglsions in 1998 and 2002, respectively,
and made a number of recommendations to the authoritid8§C#304/Add.44 and
CERD/C/60/CO/14). Other institutions that have also a@med questions relating to racism

® www.swissinfo.orgDe Turquie, Blocher provoque une polémique en Suis®etober 2006.

* www.swissinfo.orgChristopher Blocher tient & réviser la norme antiracis®®ctober 2006.
> Office of the Attorney-General, press release, 10 Janu@g 20

® The Federal Commission against Racism has opened a datalthsdriernet listing the
decisions handed down under article 261 bis (http://wwiva@ahin.ch/ekr/db/start/).
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and xenophobia in Switzerland include the Council of Eueojgethe European Commission
against Racism and Intolerance (ECRII.should be noted that, when it acceded to the
International Convention on the Elimination of All Forms of Racial Discrimination, Suatze
made two reservations to article 2, paragraph 1 (a), stamgSwitzerland reserves the right to
apply its legal provisions relating to the admission oéiffners to the Swiss labour market”, and
also to article 4, concerning freedom of association.

D. Recent votes on immigration and asylum

23. Since 1970, 22 federal votes have dealt with foreigmeggestions relating to asylum.
A list of these votes is contained in the annex to this dootume

24. In September 2004, a vote was taken on two issues: tadilitaturalization for young
second-generation foreigners and acquisition of cisizgnfor third-generation foreigners.
During this campaign, some people condemned the “disinfa@mattempting to link facilitated
naturalization with delinquency”. Indeed, sharp cistciwas levelled at the political campaigns
launched by the Swiss People’s Party/Centre DemocratimY8iP/UDC) on this subject and,
inter alia, posters such as one showing the hands of gavéonlour trying to catch Swiss
passports in a basket or a poster showing Osama Bin loadaiBSwiss identity card with the
subtitle “don’t be fooled® The two issues were rejected.

25. On 24 September 2006, two issues were submitted foe anvBtvitzerland concerning
the amendment of the Asylum Act and the Federal Act on Foragjoridls. During his

mission, the Special Rapporteur followed with great @gethe various debates on these votes,
which involve matters directly related to his mandate.

26. With regard to the amendment of the law on asylum,gbei& Rapporteur’s attention
was drawn, in particular, to the position of certain NGtas tenounced the amendment of the
law as incompatible with Switzerland’s international ofligns. Among other things, the
NGOs criticized:

e The refusal of the authorities to consider requests foumsijlthe applicant cannot
furnish, within 48 hours, a passport or an identity candhlziertificates or driving
licences will no longer be recognized as valid);

" Respectively, the report of Mr. Alvaro Gil-Robles, Commissioner for Human Rights, on
his visit to Switzerland, 29 November-3 December 2004s8burg, 8 June 2005
CommDH(2005)7, and European Commission against Racisrmemerance (ECRI),

third report on Switzerland, adopted on 27 June 2003,8wag, 27 January 2004,
CRI(2004)5.

8 Poster signed by young people supporting UDC Valais Rdma
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e The systematic refoulement of all persons coming from beiging transit countries
that are considered safe;

e The transmission of information to the State of origin effierson without
ascertaining whether or not the person in question, or hisrdaimily who remained
in the State of origin, will be subject to any risk, as soohaéirtst decision is taken
to deport the person;

e The exclusion of social assistance for all applicants wkie baen rejected;
e Incarceration for up to two years for persons resistingmét

27. Moreover, the amendment of the law eliminates themofibhonourable motive” for
persons who assist asylum-seekers whose requests hdeenaonsidered for formal reasons
(requérants d’asile frappés de non-entrée en matidemd those whose requests for asylum
have been dismissed. Thus, on the one hand, whoever d@slthe entry, departure or illegal
sojourn of a foreigner or takes part in preparations ferghrpose” is liable to a penalty of
imprisonment for up to one year and a fine of 20,000 Swase$. On the other hand, any
person acting within the framework of an association orgadypersons who, even for
humanitarian reasons or for the purpose of protecting huiglats rprovide assistance to persons
whose requests have been dismissed, are liable to a panaifyrisonment for up to five years
and a fine of up to 500,000 Swiss frants.

28. The Office of the United Nations High CommissionerRefugees (UNHCR) expressed
serious concern at certain aspects of the law, partigutalprovisions restricting access to
asylum for persons without valid travel or identity docuteemhe 1951 Convention relating to
the Status of Refugees specifically provides for refugdesmay have had to flee their country
without being able to obtain valid travel or identity do@nts. This Swiss legal provision,
which has been called one of the “strictest in Europe”, seergadoe the case of persons
fleeing for their lives who have not been able to obtain suchneats'®> The Special
Rapporteur takes note of the fact that Swiss law providesxfeptions and hopes that courts
take account of this in their jurisprudence.

° See, for example, http://www.stopexclusion.ch.

19" A decision ofhon-entrée en matiémeans that, for formal reasons, the request for asylum
will not be considered further. As a general rule, the persamserned must leave Switzerland
immediately, http://www.osar.ch/asylum-rights/all-abagylum-in-switzerland/
non-admission?appendLang=fr.

1 Federal Law Act Foreign Nationals (LEtr) of 16 Decemi®52 chap. 16: Criminal
provisions and administrative sanctions.

2 Ron Redmond, spokesperson for UNHCR, briefing note of 2ieSéer 2005,
http://www.unhcr.org/cgi-bin/texis/vix/news/opendam?tbI=NEWS&id=4339291211.
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29.  With regard to the revision of the law on foreigndrs,3pecial Rapporteur has taken
note of the position of opponents to the amendment who hevegzed the discriminatory
treatment of foreigners who do not belong to a Europeartrgotime toughening of the rules on
family reunification with regard to foreigners of non-&pean origin, the obligation to live
together (and the possible effects on women of non-Eurapégin) or the proliferation of
measures making it possible to place foreigners who refusave Switzerland in detention for
up to two years.

30. The two issues obtained a majority in all can{dns.
[I. ANALYSIS OF THE SITUATION BY THE AUTHORITIES

31. The Swiss Government recently submitted the foufth,and sixth periodic reports of
Switzerland to the Committee on the Elimination of RaciakcBmination. These reports
contain a detailed description of the various problemsmgl#o migration policy, as well as
police violence and other issues, for example, the questithhe status of the Travellers.

32.  As the Federal Council pointed out in a decision of 23uaep005, the fight against
racism is a cross-cutting task for which all offices of@mmfederation are responsible. Several
federal departments deal with matters that are direcilydinectly linked to the subject of
racism and xenophobia. In addition to the specializedcgety combat racism, the Federal
Department of the Interior includes the Federal Office f@tu€al Affairs, which is responsible
for the Travellers! and the Federal Office for Equality between Women and Menevhos
mandate, which derives from the article on equality infbe@eral Constitution and equality
legislation, is to combat all forms of sex-based discrittonadirect or indirect. The
Department of Justice and Police includes, inter alia, tHerBeOffice for Migration'> which
deals with questions relating to the right of foreigners hadight of asylum, and the Federal
Police, which deals with all violent forms of extremism, urathg rightist extremism, as a threat
to the State. At the federal and cantonal levels, variousdiedigpartments have units or focal
points that deal with questions of discrimination and pcedoformation materials for
foreigners and migrants. The Directorate for Publierimtional Law of the Department of
Foreign Affairs is responsible for preparing periodic repander article 9 of the International
Convention on the Elimination of All Forms of Racial Disanation.

13 see, for example, http://www.bfs.admin.ch/bfs/portadiiéx/themen/17/03/
blank/key/2006/02.html.

% There are two Traveller communities in Switzerland: thé&sderand the Roma-Sinti.

15 Established on 1 January 2005, the Federal Office foratiam is the result of the merger of
the Federal Office for Refugees and the Federal Officerforigration, Integration and
Emigration.
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A. Immigration and integration policy

33. Swiss migration policy is based in theory on the neetteegbb market. In 1991,
Switzerland opted for a “three-circle” immigration policthe first circle was composed of the
countries of the European Union before enlargement, arcbthdries of the European Free
Trade Association; the second, of countries with simdanemies and ideologies, such as the
United States of America, Canada and New Zealand; theilels being the rest of the world.
The Committee on the Elimination of Racial Discriminationgidered “the conception and
effect of this policy to be stigmatizing and discrimingt@nd therefore contrary to the
principles and provisions of the Convention” (CERD/C/2@i.44, para. 6). This “three-circle
model” was officially abandoned in October 1998 and reguldxy a “binary admission system”
established by the Federal Council (see CERD/C/351/Agdra, 270). This system is based on
Switzerland’s conclusion with the European Union and tmefiean Free Trade Association,
within the framework of close bilateral relations, of areagnent on the free movement of
persons. It should be noted, however, that the FederanAbieolemporary and Permanent
Residence of Foreigners, which concerned all foregyrexs been replaced by the new Federal
Act on Foreign Nationals, which deals with foreigners fronntoes that are not members of
the European Union. This binary admission system, whialiges for two different legal
regimes depending on the person’s origin, is consideradtmg, including Swiss anti-racist
circles, to be highly discriminatory and a perpetuatiomefdpirit of the “three-circle model” in
Swiss legislatior®

34. With regard to integration, every year Switzerlaitatates 14 million Swiss francs for
the integration of the migrant population in accordanch aiticle 25 (a) of the Federal Act on
the Temporary and Permanent Residence of Foreignersafidmance on the Integration of
Foreigners. Article 3 and article 14 (a) of the Ordinandeate that integration efforts and
measures are the common task of the cantons and the Eaieal.

35. Integration is understood as a cross-cutting task involving all official institutions, each
participating in its area of competence. The Federal Offic®lfgration coordinates the
integration measures adopted by the federal offices, geasaakchanges of views and
experience with the cantons and the cities, and financegatiten measures for refugees and
foreigners. At the cantonal level, delegates for integmnadre also active in efforts to combat
discrimination, which is considered as a central objeatithe context of promoting integration.

36. The naturalization of foreigners in Switzerland ineslthree procedures that are carried
out at the federal, cantonal and communal levels. Theguoes are governed by cantonal law;
however, there may be variations depending on the comnNiaeiralization procedures have

16 see, for exampléosition de la Commission fédérale contre le racisme sur le systéme binaire
d’admission de la politique des étrangers en Suiddday 2003, http://www.edi.admin.ch/ekr/
themen/00104/00660/030502_prise-de-position_systbimaire_admission_
fr.pdf?PHPSESSID=ebcf4c4ff4#search=%22syst%C3%A8atdshaire%20d%E2%80%99
admission%?22.
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sometimes been challenged, as demonstrated by the case of Eommenne (Lucerne) which,

in March 2002, refused to grant Swiss citizenship to 19 candidates from the Balkans, while it had
granted citizenship to Italian candidatésOn 9 July 2003, the First Chamber of Public Law of

the Federal Tribunal handed down a ruling rescinding thisidac

37. Some Swiss cantons have granted foreigners resitthgir territory the right to vot€.
B. Specialized bodies and commissions
1. Federal Commission against Racism

38.  The Federal Council established the Federal Commiagi@inst Racism

on 23 August 1995 with a view to implementing the Internali@onvention on the Elimination
of All Forms of Racial Discrimination. In its message conicgridwitzerland’s accession to this
Convention and on the relevant amendment of its criminal law of 2 March 1992, tmalFede
Council noted that the fight against racial discriminatga task that involves pedagogical,
sociological, cultural, federalist and legal aspects,albas aspects of development policy and
migration policy, and it mandated the Commission to “camdself with racial discrimination,

to work towards promoting better understanding betweesopsrof different races, colours,
origins, ethnic or national backgrounds or differengiehs and to combat all forms of direct or
indirect racial discrimination, attaching particuiimportance to effective preventiof®.

39. The Federal Commission against Racism is composeéllefperts appointed

ad personaniby the Federal Council, representing religious comnmasjitninorities, NGOs,
social partners as well as cantonal directors of publicatn and the police. Interest groups,
the sexes, languages, regions and age groups shoulohdipler be equitably represented in the
Commission.

40. The Federal Commission against Racism has, among others, the tasks of raising
awareness, making recommendations, issuing opiniodgraniding advice and support to
persons who consider themselves to be victims of racial discrimination, and provides mediation
services in cases of conflict.

17 valérie de Graffenried Histoire de la loi sur les naturalisations, élaborée en 1858s
un climat émotionnel tenduLe Temps26 July 2004.

18 The cantons of Jura, Appenzell Outer Rhodes, Graubiindeso(8);j Vaud, Fribourg,
Geneva and Neuchatel.

19 Composition and mandate of the Federal Commission agaeitm, Federal Council
decision of 23 August 1995.

20 The Commission’s reports may be found at the Internet sstdnetp://www.edi.admin.ch/ekr.
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41. In its discussion with the Special Rapporteur, the Federal Commission against Racism
raised several important points. It believes that treen® icoherent policy concerning racism in
Switzerland and that measures taken in this area are taladedivided among the various
institutions. The Commission also referred to the lack afigall will in this respect, the decline

in resources available to actors involved in combatiegm, xenophobia and the propagation of
extremist ideas, and to the limited scope of, and diffiesiith implementing, article 261 bis.

2. Federal Commission for Foreigners

42. The Federal Commission for Foreigners, establish&@70, is composed

of 30 members of which half are of foreign nationality, éddiy the Federal Council and, at the
administrative level, attached directly to the Federal Deypant of Justice and Police. The
Commission deals with social, economic, cultural, politidamographic and legal questions
with a view to encouraging the coexistence of foreign nasosettled in Switzerland and the
Swiss population. The Commission takes positions on questiomigration and gives its
opinion to the Federal Council on questions of integrat@icy It defines integration as “the
will of foreigners to become integrated in the host so@atythe openness of Swiss society to
the foreign population®> The Commission also administers an integration loan, estiablli

in 2001, to support projects in different aréas.

43. During his discussion with the Federal Commission for Foreigners, the Special
Rapporteur’s attention was drawn to the very restrictateire of naturalization in Switzerland.
One of the members of the Commission pointed out that atticté the 1931 Federal Act on
the Temporary and Permanent Residence of Foreigners tefdoreign overpopulation”, which
would indicate that any foreign presence is considered eéxedssthe law?® The text of the
amended Act on Foreign Nationals no longer refers to “fareigerpopulation” but to
“sociodemographic evolution”. In spite of this semantmgpess, the Commission believes that
the new text is more restrictive than the one currentlyricefo According to the Commission,
the agreements on the free movement of persons betweenrtipe&u Union and the European
Free Trade Association have had the result that thiseantiiclonger applies to nationals from
these countries, who account for 60 per cent of the fagesgn Switzerland. In this regard, the
Special Rapporteur noted that the situation is strangetjniscent of the old “three-circle”
immigration policy, which was considered discriminatorytioy Committee on the Elimination
of Racial Discrimination. Here, there are only two circldse Swiss, the Europeans and “close”
countries (such as the United States or Canada) and trexs’gtor the rest of the world.

2L http://Iwww.eka-cfe.ch/flkommission.asp.
2 See note 20 above.
23 Subparagraph 1 of this article reads: “With respect to authorizations, the authorities should

bear in mind the moral and economic interests of the cquagnyell as the level of foreign
overpopulation.”
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3. Service for Combating Racism

44, The Service for Combating Racism, which is part oDxapartment of the Interior, is the
Confederation’s representative in matters concerningjgheagainst racism, anti-Semitism,
xenophobia and rightist extremism. The activities of thei&einclude coordination and
encouragement of initiatives to prevent and combat these plkeaacahthe federal, cantonal and
communal levels.

45. The Service was established on 21 February 2001 Bettexal Council with a view to
coordinating and networking internal administrative sueas, and cooperating with cantonal
and communal partners and representatives of civil soci@tythe same day, the Federal
Council decided to create a fund for projects against ragishinaavour of human rights, with
15 million Swiss francs to support projects in these are@d(2005). On 23 February 2005,
the Federal Council decided to continue to support the widHedservice and third-party
projecg by allocating to them, beginning in 2006, an dremaaunt of 1.1 million Swiss
francs:

C. Other relevant departments and services

46. During discussions with representatives of officebsdepartments of special interest to
his mandate, the Special Rapporteur gathered theviatjoinformation concerning measures to
combat racism and promote integration:

e According to the Office for Equality between Women and Meymen of foreign
origin are more likely to be employed in precarious jolustzave lower-than-average
salaries;

e The Federal Office for Statistics informed the Speciald®aeur that there were no
statistics or indicators for racism. The representatitheDffice stated that Swiss
society was beginning to become stratified by ethnicrmrigi

e The lack of a specific study on racial discrimination byRkderal Office of
Public Health;

¢ In the area of employment, termination is abusive whergiven by one party
“because of a quality inherent in the personality of thergplarty” (article 336 of the
Code of Obligations). Nevertheless, the State SecretaBctimomic Affairs has
stated that he has no information on this subject;

e Primary school is accessible to all children, even childrieose parents are in an
illegal situation.

24 Documents of the Service for Combating Racism may be cedsuitthe Internet:
http://www.edi.admin.ch/frb/.
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47. During the Special Rapporteur’s discussions wittouarcantonal and federal
departments, in particular the Federal Office for Migratand the departments of justice and
police, it was pointed out that crime in Switzerland was gtesped mainly by foreigners,
particularly asylum-seekers, that 90 per cent of requestssilum do not meet admissibility
criteria, and that it would therefore be necessary to adepsures to distinguish “bad”
asylum-seekers from “good” ones. Moreover, in a lettenédSpecial Rapporteur, the Federal
Office for Migration, states that “the return of individsigo certain countries of origin is often
very difficult, or even impossible, when the foreigneraamed chooses not to cooperate with
the authorities. Such problems are currently encountered byeanlamber of persons from
African countries. For this reason, they are likely toulgexted to coercive measures and are
comparatively often placed in detention pending deportatHowever, this state of affairs does
not have any racial connotations”.

48. The delegates for integration who met with the Sp&agborteur stressed the
importance of the policy for promoting the integrationarefgners, and noting in this regard
that foreigners should be allowed to vote and stand foti@bec

49. The Special Rapporteur noted with interest theatives undertaken by certain cantonal
police forces, particularity in Basel City, where theigghuthorities and associations
representing black communities have begun meetings for dekgd exchange of views.

Such exchanges have reportedly improved reciprocal leumsl reduced prejudice and
misunderstandings, and fostered better contacts betivegolice and these communities. The
Special Rapporteur notes that the encouragement of sintgacultural dialogues is one way to
prevent the deterioration of social relations and tocawosunderstandings and errors arising
from ignorance and lack of comprehension of others.

50. In Basel, the Special Rapporteur visited a deportatntre and a centre for registering
applicants at the border. He noted that, while almost alrtds in this deportation centre were
black, there were few blacks in the registration centrecosting to the explanation given by
the authorities, “the high proportion of Africans in thesBladeportation centre can be explained
by an enforcement problem. Persons whose countries bagkided bilateral return
agreements or who are considered to be willing to coopeaatetbe held in deportation
centres. Bilateral return agreements provide for matassistance for the return, which gives
individuals an incentive to return to their countries withieesistance; there are no such
agreements with African countries. This is why a high remalb Africans are held in
deportation centres”. This explanation is contained in a letten the Service for Combating
Racism, entitled “Additional information on the subjectahedies”, which was sent to the
Special Rapporteur following his visit.

1. ANALYSIS OF THE SITUATION BY OTHER ACTORS
A. Civil society

51. The Special Rapporteur met with various compondrtisibsociety, including
representatives of foreign communities, religious communities, NGOs, associations,
asylum-seekers, trade unions and employers. He thetedidran opportunity to hear real-life
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testimonies from members of the communities and to verifinfoemation provided by Swiss
and foreign institutions concerning the situation of racisacial discrimination and xenophobia
in Switzerland.

52. During his meetings, the Special Rapporteur celteseveral testimonies concerning
racist and xenophobic acts on the part of the populatioticydarly on the part of State bodies,
such as the polic®. The information submitted indicated the following:

o A feeling of great anxiety in the black community in Switzerland owing to, on the
one hand, the general rise in discrimination and, on tier,aterious and recurrent
acts - particularly by the police - of racism against blagkkough there are only
37,000 black persons - or 0.5 per cent of the population - itz&and;

e The high number of racial profiling incidents targeting gerggoups of foreigners,
particularly blacks;

e A feeling of growing Islamophobia in Swiss society, according to most of the Muslim
community representatives with whom the Special Rapponiet;

e The existence of old and new forms of anti-Semitism in Switzerland, according to the
Jewish community leaders with whom the Special Rapportetir m

e The existence of discriminatory practices in stationsaarmbrts, particularly Zurich
airport, including racial profiling, physical violencedaverbal abuse, as well as
violent expulsions of persons tied to wheelchairs, witimleé&d and diapers;

e The negative trend in Swiss domestic legislation towarstsceng the rights of and
reducing protection for, foreigners, or criminalizingegners;

e The toughening of social relations and the rise of ractstxanophobic discourse by
political parties;

e The general increase of acts and manifestations of rasgairdinatiorf® felt by
members of all foreign communities and national minorities

%> Many reports by Swiss and international NGOs on contesmpforms of racism, racial
discrimination, xenophobia and related intolerance irntZanand are available. These include
the 2005 report of Amnesty International, Switzerlantp(Htveb.amnesty.org/report2005/
che-summary-fra); the 2004 report of Observatoire dumegig\ssociation contre le racisme
(ACOR), SOS Racisme, 30 pp.; Ramdane Babhdjte contre le racisme: ou va la Suisse?
Association mondiale pour 'Ecole, instrument de pailP§E2005.

6 See, inter alia, Carrefour de réflexion et d’action aaii-(CRAN), Actualité du racisme
anti-noir en Suisse, Rapport annuel 2002-208081 Association contre le racisme (ACOR)

SOS RacismeRapport d’observation du racisme 2004 et Tableau des situations concernant la
police genevoise suivies par ACOR SOS Racisme depuisARafgst 2005.
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e The real suffering of the victims and the difficulty of loglgicomplaints, which is
often a long and costly procedure that is not always su’fotessl does not guarantee
the restoration of the rights and respect for the dignity of the victim;

e The need expressed by civil society for a national humatsrigstitution;

e The lack of mechanisms for an independent investigatioraifegations of police
violence.

53. The Special Rapporteur took note of reports cona@gthantreatment of persons whose
applications had not been considered for formal reasorch t&atment allegedly includes
physical and verbal abuse, humiliation, refusal to pewrdical treatment, body searches and
the undressing of the victim in public without regard forghe of the persons present, theft of
money and property by public authority officials, unti®abhccommodations, detention in public
toilets, refusal to accept complaints lodged by the victetes

54. Some associations have denounced discriminatacyiges in the methods used by
the Swiss authorities in matters relating to asylum, pdatiguwith regard to requests from
West African asylum-seekefS.

55. Representatives of the Union of Swiss Employers (Sekwscher Arbeitgeberverband/
Union Patronale Suisse) said that the question of radsmod arise at the level of enterprises,
and referred to the positive stance taken in votes on faegnd facilitated naturalization.
They also pointed to the existence, in certain collectiveeageats, of articles on the protection
of the person and on non-discrimination against workers.

56. Representatives of trade unions talked about dis@iion in hiring foreigners and in the
availability of training places for foreigners, partialyayoung people, based on their origin and
social status. They consider that worker protection inZéwénd is particularly poor, especially
in cases of discrimination.

B. Political parties

57. Switzerland’s policy towards foreigners and its asywlicy continue to be the subject
of lively political debates. The following paragraphs pdeva general survey of the position of
the main parties in Switzerland.

%" See, for example, Didier Estoppegdleure: les W.C. pour ultime horizdn?
Le Courrier, 3-4 September 2005 or the broadcast by Télévision Sussarie (TSR),
Temps présenof 7 April 2005.

%8 Gaétan Nanchenl.*Afrique et I'asile, Analyses des méthodes des autcsitésses en matiére
d’asile au regard des demandes des requérants ouest afic@rganisation suisse d’aide aux
réfugiés (OSAR), August 2005.
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58.  The Swiss Liberal Party (Liberale Partei der Sch\Wweizi libéral suisse; LPS/PLS) is
calling for the prosecution of asylum-seekers who commmtinal offences and for greater
flexibility in particularly difficult humanitarian situains for which exceptional measures
(“humanitarian permit”) should be taken. The measurée tiaken include: the speedier and
more systematic execution of return decisions, graduatadl sissistance, subject to established
justification for extending the stay of the person in qoestind, under certain conditions,

limited work permits™

59. For the Christian Democratic Party (Christlich-derat&che Volkspartei/Parti
démocratique chrétien; CVP/PDC), the declared guidimgiplie is to control immigration in
Switzerland while reducing crime committed by foreignerbe Party advocates the facilitation,
under certain conditions, of naturalization for young fgmers, the maintenance of the
prohibition on work by asylum-seekers for three monthesyélduction of the time limit for
lodging an appeal in asylum procedures, and support fofsapwrders for persons residing in
the country illegally*®

60. The Swiss People’s Party/Centre Democratic Uniony&iclerische Volkspartei/Union
démocratique du Centre; SVP/UDC) is calling for a touglodicy towards foreigners,
particularly asylum-seekers. The Party advocates, atiserthe more effective surveillance of
Switzerland’s borders, the placement of asylum-seekelactve shelters pending the
authorities’ decision and the execution of this decidioa reduction of time limits for
procedures, appeals and re-evaluations of asylum preseds well as the immediate expulsion
of asylum-seekers who are known criminals, or their intemtrpending their expulsion. This
Party’s political campaigns and posters have often beeécizagd and denounced by civil society
organizations, the Federal Commission against Racism#éudia and members of foreign
communities and minorities as advocating racist and xeimpideas.

61. For the Freethinking Democratic Party of SwitzerlRadical Democratic Party of
Switzerland (Freisinnige Demokratische Partei Schwaiti/Padical-démocrate Suisse;
FDP/PRD), integration includes “respect and recognitiash@ihorms and habits of the
indigenous population”. Foreigners should be willing to integrate and the Swiss population
should be open to that wigh.According to the Radical Democratic Party’s programme, the
management of immigration should take account of national interests and natiotityl eh

29 Programme of the Swiss Liberal Party 2004-2007, 11 June 2003.

%0 programme of the Christian Democratic Party, adopted at thésRangress
on 18 September 2004.

31 Radical Democratic Party, migration policy, position pampted by the conference
of chairpersons of the cantonal parties of the Radicaldeeatic Party of Switzerland
on 12 April 2002 at Hergiswil (Nidwalden), p. 9.
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the limitation of immigration in accordance with the objezbf integratior’? The position of

the Radical Democratic Party on the right to asylum is noleas-cut as that of the Christian
Democratic Party or the Centre Democratic Union. For thécRialdemocratic Party,

“despite the political implications of the asylum policy,lagyin Switzerland accounts for

only 7 per cent of total immigration. The exaggerated problems that this policy causes are the

result of difficulties in implementing legally adopted i$&ans”

62. For the Social Democratic Party of Switzerland or the Swiss Socialist Party
(Sozialdemokratische Partei der Schweiz/Parti sociaistse; SPS/PSS), the “establishment of
quotas for foreigners’cpntingentement des personnes étrangéediects the policy of fear
surrounding migration policy. That policy is viewed as a duceatic approach to the global
guantitative management of the number of foreign workemgh is not adapted to the changing
needs of regional economies. The Party denounces “the ratiobi of vague legislation and

the broad discretionary powers accorded to the cantorieégot foreigners”, which opens the
way to unequal treatment and arbitrariness. Moreoveatéssthat “the attitude of the
authorities towards migrants has largely contributedeggtipulation’s adoption of a distrustful
approach towards persons who do not hold Swiss passports”.

63. The Green Party of Switzerland (Griine Partei der SzlReati €écologiste suisse) has
taken a clear position against the toughening of legislatioforeigners and the right of asylum.
It considers the tightening of Swiss legislation discriftanaand in violation of the basic human
rights of asylum-seekers. With several other organizsititve Green Party launched a
referendum against the Act on Foreign Nationals, whichlgata “discriminatory and
segregationist law that leaves the way completely openlidrary acts on the part of the

administration™®

V. ANALYSIS AND CONCLUSIONS

64.  Switzerland has adopted general laws concernipgceefor and the promotion of human
rights. However, the lack of comprehensive national latysi against racism, racial

discrimination and xenophobia poses a major obstacleteftbctiveness of its fight against

racism. One illustration of this situation is the relataek of legislation or remedies against the
recurring manifestations of discrimination in employment and housing, which may be considered
symbolic social indicators of discrimination.

%2 \bid., p. 11.
% Ibid., p. 13.

3 Swiss Socialist Party, Foundations of Swiss migratorgpotioncept paper adopted by the
regular congress held in Zurich on 19 and 20 October 2002.

% Referendum against the Act on Foreign Nationals, pressseetn the Internet website
dated 22 December 2005.
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65. Moreover, neither civil nor criminal law in Switzerlagihnts an association the right to
bring legal proceedings on behalf of or for victims of racisomtrary to the situation in other
countries. However, in certain cantons, a request may be submitted to a judge, idé® alea
case-by-case basis. This gap in Swiss legislation hgdken criticized by civil society and the
Federal Commission against Racism.

66. Moreover, Switzerland is one of the rare Europeantgesithat does not have a
national institution devoted entirely to human rights, inespftthe existence, for the past five
years, of a parliamentary initiative calling for theabdishment of a federal human rights
commission.

67. The Special Rapporteur notes that the Swiss au#isowt both the federal and cantonal
levels, have recognized the existence of problems relatedisim and xenophobia, but that they
have considered that these problems are not really seoiothst they are only a “secondary
phenomenon®® He noted that this assessment varies from departmentadmept and
according to the hierarchical position of the person questio persons who are closest to
social realities more openly acknowledge the existenceaaffestations of racism, racial
discrimination and xenophobia; this acknowledgement tends to become more diffuse a
higher levels in the hierarchy. Most of the members of foredggnmunities and national
minorities with whom the Special Rapporteur met stated, often with great emotionethat th
experienced racism and discrimination on a daily basis anth#ra@ was an overall atmosphere
of xenophobia; they expressed a feeling of lonelinessmittd population and their fear of
certain institutions, particularly the police. The mostetd communities and groups seem, at
present, to be blacks, Jews, Travellers, asylum-seekefdusions or persons of Muslim
culture.

68. Like all modern societies, Swiss society is favét a process of far-reaching
multiculturalism. While the previous waves of migration came from European countries, the
new migrations come from regions of Eastern Europe anddther geocultural regions and
areas of the world. Swiss society is therefore tending to be mokedrtaan in the past by a
higher degree of cultural, ethnic and religious diverditySwitzerland, as elsewhere in Europe,
the challenge to national identity posed by this new diveisigdysource of identity-related
tensions. The political, legal and cultural awarenessgreton and treatment of these tensions
are crucial factors in the construction of a harmonioulticnitural society. However,
Switzerland illustrates, in a particularly striking manrone of the underlying causes of racism
and xenophobia, namely the politicization of identitiaed tensions that is embodied not only
by the existence, according to civil society, of politicaftigs with racist and xenophobic
platforms and with the ability to implement them throughegoment alliances, but also the
gradual infiltration of these platforms into the politipabgrammes of democratic parties. This
most often takes the form of legislation and policies thatageh immigration and asylum
issues solely from a security point of view and criminalmmigrants and asylum-seekers.

% Letter addressed to the Special Rapporteur by the Fediii# for Migration, p. 1.
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69. The Special Rapporteur noted, both in political dism®and in political platforms, as
well as in some of the media, the growing emphasis on rhé@sied on the “defence of national
identity” and the “threat of the foreign presence”. Thetelat success of these platforms
reflects the existence in society of a current of politigahion that promotes the defence of
identity vis-a-vis immigration and fosters the emergesfca culture of xenophobia in some
segments of society - particularly rural society - which @en confirmed by the results of
certain recent votes. Questions relating to the place effwers in society, immigration and
asylum are not treated as a matter of priority on the ba#ig oelevant international human
rights instruments but, increasingly, only on the basis ofduteria: the security imperative and
the defence of national identity.

70. Historically, the Swiss authorities have linked fgneimmigration to the job market.

This is reflected in the text of laws on the granting of residence permits. Thel Ragparteur
notes that these successive waves of workers have beeretbkendtlater accepted in the
country as long as there was no deterioration in the expaod the job market. The most
recent influxes of foreigners in Switzerland have come an@ &f a relative increase in
unemployment and a decrease in growth owing to intemadtfactors and to the Swiss
economy. These new arrivals, including refugees and assdakers, have been singled out by
certain populist parties as responsible for rising uneynpémt or the State debt.

71. The Special Rapporteur notes with regret the tenderitgh began several years ago, to
criminalize foreigners, asylum-seekers and refuge&svitzerland. This is done by the
enactment of laws, regulations and decrees that placedgrmges of persons in a vulnerable
legal situation, resulting in their social marginalizatand cultural stigmatization.

72. In this context, the Special Rapporteur notes the @blaigthorities’ lack of unity and

a coherent national policy concerning the question oémaend xenophobia. The general
picture, which is one of significant progress and seriogiession and is therefore marked by
contrast and contradiction, seems to reflect the existfiogernal tensions and profound
disagreements among the political authorities. Indeetheone hand, the Swiss Confederation
has adopted anti-discriminatory norms, even if theredsirfor progress in this area, and
finances projects to combat discrimination and racism. Oattles, it constantly reinforces its
legislative restrictions against foreigners, refugeesamylum-seekers. In doing so, it sends the
population the message that foreigners are stigmatizediamdalized, thereby reinforcing
prejudices and increasing discrimination and xenophobianasociety. This tends to legitimize
acts of racism and xenophobia, both on the part of Statesbawliein everyday social relations.
The Special Rapporteur noted significant questions irréigiard within certain State institutions
and in civil society. Thus, an eminent official of one of thesétutions stated in a letter
addressed to the Special Rapporteur following his viatt“gignificant efforts have been made
over the past few years to integrate foreigners. Howevexdpxically, rarely has speech
reflecting distrust, and even contempt, towards them be@nude, nauseating and so
widespread and echoed”.

73. The Special Rapporteur considers that racist and kebapdiscourse has left its mark
on people’s minds, even within the State apparatus. Theolditohforeigners as criminals,
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repeatedly revived on the occasion of many votes, pusectiny political discourse and
exaggerated by certain media, increasingly penetratesltaetis® mentality and gives
legitimacy not only to identity-related tensions hostilewtiural diversity but also to
discriminatory and arbitrary behaviour by members diageiState bodies.

74. The establishment of the Service for Combating Raarsirthe Fund for Projects against
Racism and in favour of Human Rights within the Federaldtegent of the Interior reflects a
certain degree of political will to implement the Durban Programme of Action adopted b
World Conference against Racism, Racial DiscriminatiahRelated Intolerance. The
establishment of the Federal Commission against Racisithariéederal Commission for
Foreigners reflects a desire to involve civil society in timdertaking. The personal
commitment and high degree of motivation and sensitivityrdéga the question of racism of
officials and staff of the Service for Combating Racism and #mmlmers of these commissions
demonstrate the existence in the State apparatus of nedtistaiff capable of implementing,
with the appropriate means, any declared political willaimlsat racism and xenophobia.
However, two significant factors undermine this politicadl:wthe absence of political
consensus at the highest level, demonstrated by repeafeusals by political parties
represented in the Government to abolish or marginalize gesices and mechanisms, and
by the fact that these services and mechanisms do not have éssargg@owers and authority
and do not receive the means and resources that they needetmémptheir mandates
effectively.

75. The Special Rapporteur notes that the new legislatidoreigners and on asylum,
owing to its restrictive and repressive nature, revetda@dency to approach immigration and
asylum issues solely from a security point of view and toioghze foreigners, immigrants and
asylum-seekers. The considerable number of acts of padiemee with racist and xenophobic
overtones against these target groups and the judidadministrative impunity enjoyed,
according to the victims, by the perpetrators, as wellaallsence of clear policy guidelines for
the police force in order to prevent all discriminatory prasti@are alarming signs of the failure
to attach priority to combating racism and xenophobia.

76. Nevertheless, the Special Rapporteur took note wgheist of initiatives, such as that of
the Basel police, to implement an intercultural training mogne and establish direct dialogue
with representatives of the black community. He was informatdatiiederal bill on the use of
coercion by the police and police measures in areas that faih\lite competence of the
Confederation, expressly providing for training in theaaref “basic rights, protection of the
person and procedural law and behaviour towards persoifseoént cultural backgrounds”

is under consideration. Nevertheless, the Special R&ppwith reference to the testimonies
that he received during his visit, as well as to various tepoepared by recognized national
and international NGOs, must conclude that police pretiiffer not only from canton to
canton but remain one of the dark stains on Switzerlanfig®to combat racism and
xenophobia.

77.  The Special Rapporteur was particularly alarmedeatack of reliable data and statistics
concerning manifestations and expressions of racisorigiination and xenophobia in
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Switzerland®” The absence of this essential measuring tool makes it difficabsess the
phenomenon and limits the effectiveness of even sporatiegs, programmes and initiatives to
combat racism. Moreover, since statistics are not stazeéardmong the cantons, whatever data
are available, particularly data on crime, are difficulinterpret.

78. Through the diversity of situations and policies,Special Rapporteur noted the impact
of the distinctive nature of the federal structure, the powers and prerogatives oft¢ims eaal
the democratic tradition of popular votes on the recogndid treatment of questions relating
to racism and xenophobia. It would appear, thereforethbaguestion of racism, racial
discrimination and xenophobia has not been the subjeataharehensive and coherent
approach or a resolute and credible national political pnoge

79. The Special Rapporteur is particularly alarmed at thsilpitity that, owing to their
electoral impact, racist and xenophobic political platf®will spread in the future,

bearing in mind the degree of resistance to cultural diyarsthe light of the increasing
multiculturalization, particularly as a result of non-European immigration, of Swigtysotn
this regard, there are already signs, particularly in the cootélxe widespread tendency in
Europe to associate Islam with terrorism, that one of tinegpiargets of these platforms will be
the presence of Muslims in Switzerland.

80. During his visit, the Special Rapporteur spoke at length with his interlocut@ercimg
integration measures and programmes. He noted that the@asipects of some of these
programmes are handicapped by two political and culturedrae Switzerland: (a) at the
political level, by ideological hostility to integratioreflected in the political platforms of
parties, such as the Swiss People’s Party/Centre Denwodratin, which are members of the
Government; and (b) at the cultural level, by the rejecticoultéiral diversity, which takes the
form of refusing to acknowledge the cultural specificitymamigrant minorities, particularly
non-European minorities, which are suspected of threaénational identity” and are enjoined
to “adapt to national values”, thereby depriving such mingritfeany opportunity to make
cultural contributions to and enrich Swiss society.

81.  The Special Rapporteur welcomes the commitmenteindhtext of Switzerland’'s
participatory democracy, of associations and civileyciincluding churches, to combating
racism in Switzerland. However, he notes with concerndheiat political and legal trend,
demonstrated by the most recent vote, towards abolishing medswdefend and protect
victims.

82. The Special Rapporteur is particularly alarmed atitbat®n, often extremely
precarious, of asylum-seekers whose applications havsera considered for formal reasons,
and at the Government’s policy - characterized by cdtigation, suspicion and rejection -

37 The Committee on the Elimination of Racial Discriminatiequested such information from
Switzerland in 2002: “The Committee requests informatlmuathe legislation in force
prohibiting racial discrimination within the private sector in fields such as emglaty housing,
education, health and access to public places.” (CERDIC@® 14, para. 16).
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towards such persons. Reports and official docurffeciesarly indicate a reduction of social
assistance for such persons. According to an official regh@rimeasure excluding social
assistance, which has been in force since 1 April 2004, hasf@ld objective: “reduce

by 10,000 persons staff involved in asylum matters in oodegdlize savings on the order

117 million over three years, and create a better basisyma policy by refusing access to
social assistance to persons who clearly have no need to betguidig the Swiss authoritie¥”.
These “negative incentives” aimed at decisions not to censsdjuests for formal reasons will
take the form of “a reduction to a minimum of the condgiofhousing, food and health care
provided, an obligation to renew on a regular basis regteggsiscial benefits with the
institutions stipulated by the authoriti€”. The Special Rapporteur would like to mention here
his satisfaction with the decision of the Federal TribuhdaBdVarch 2005, in which the
Tribunal ruled that Solothurn canton’s withholding ofratiterial assistance, including
emergency assistance, from persons whose requests hagnatdmsidered and who refused to
cooperate in their return, was unconstitutional (Fedenalnal ruling 131 166).

83. The Special Rapporteur regrets that such measureseakbyla democratic State in
contravention of Switzerland’s international human rigtiggations, and that they damage the
dignity of the persons affected. In this regard, he wishesmtind the Swiss authorities of
article 12 of the Federal Constitution, which states:rs&es in distress and incapable of looking
after themselves have the right to be helped and assisted, acdite@rthe means that are
indispensable for leading a life in human dignity.” It is in tipsisthat the obligations
contained in the Universal Declaration of Human Rights dnelronternational instruments
applicable to Switzerland must also be understood. Morgtheepublication of certain
documents by the authorities, such as the report referiadhe previous paragraph, reflects a
premise of suspicion: the asylum-seeker is a priori a &dpkcant whose only aim is to take
advantage of Switzerland’s wealth.

84. Lastly, the Special Rapporteur questions, in thigrtgghe real meaning of the statement
following his visit, made by the spokesman of the Swiss [IB&oparty/Centre Democratic

Union, which is represented in the Government, who saidarflaccept that a United Nations
representative can criticize us since we are now members binited Nations, but it is a bit
much when these comments are made by a Senegalese.” Tha Bpppiorteur welcomed the

3 Such as the report entitlethtitations individuelles et institutionnelles dans terthine de
I'asile, Rapport final du groupe de travail sur le finantent du domaine de l'asile a I'attention
du Département fédéral de justice et pdlicethe “Fuhrer-Gerber report” - of 9 March 2000, and
other documents provided by the Swiss authorities to the Special Rapporteur during his visit.

3 Federal Office for MigratiorRapport de monitoring NEM, ler trimestre 208&rn-Wabern,
July 2005, p. II.

0 “Incitations individuelles et institutionnelles dans le domaine de I'asile, Rappaitiin
groupe de travail sur le financement du domaine de I'asilatention du Département fédérale
de justice et police- the “Fuhrer-Gerber report” - of 9 March 2000, p. 10.
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reactions of the Federal Department of Foreign Affaitéciwdeeply regretted the fact that
the spokesman of a government party should challenge tharigyiof a Special Rapporteur
of the United Nations, and of the Federal Department ointieeidr, whose spokesman said
that the comment, which was out of place, showed how ightiramperson was regarding
the quality of African intellectuals. Similarly, the Pt of the Swiss Confederation,

Mr. Moritz Leuenberger, said that he hoped that no suchrkehnaa ever been made but, if it
had, it should be vigorously condemned.

85. Following his visit, the Special Rapporteur received various letters, some anonymous,
from Swiss people, both denouncing situations of racisntrenthck of action on the part of the
authorities, and criticizing the Special Rapporteur’s preliminary findamgsstelling him that
Switzerland “had no lessons to learn from anyone”. Thesewks and the content of certain
articles and commentaries in the press that repeatediytoethe Special Rapporteur’s

nationality demonstrate the disturbing emergence of areutif xenophobia in certain segments
of Swiss society, which can have a long-term damagiragiedin the image of the country,

which is the European headquarters of the United Natiahsvhich is rightly respected
throughout the world for the originality and vitality of its political system of participatory
democracy.

V. RECOMMENDATIONS

86. The Special Rapporteur recommends that the Swiss authorieprepare, as a matter
of priority, a comprehensive political strategy to combat acism, racial discrimination and
xenophobia, focusing on three main areas:

— The Government’s public expression of its political will to corbat all forms and
manifestations of racism, racial discrimination and xenojobia;

— Opposition to and condemnation of all racist and xenophobic pitical platforms;

— Recognition of, respect for and promotion of cultural diversity, and commitment
to promote, in the long term, a democratic, egalitarian and intective
multiculturalism.

87. The Special Rapporteur therefore recommends that the Govement make
available the appropriate means, mechanisms and institions to implement this political
will, in particular by:

— Drafting, in cooperation with all political parties and in consultation with civil
society organizations and representatives of national, etit, cultural and
religious minorities, of comprehensive national legislatio and a national
programme of action to combat racism, racial discriminaton and xenophobia.

At the institutional level, the Special Rapporteur recommendswo measures:

— In order to address the current rise in xenophobia, the Goverment should
strengthen the Federal Commission for Foreigners and theederal Commission
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against Racism with regard to material, budgetary and humamesources and
their authority and capacity for action and intervention. The Service for
Combating Racism should also be strengthened,;

— In order to ensure a holistic approach that takes account of commaunderlying
sources and of the link between all forms of discrimination fte Government
should establish a federal commission to promote human gs and combat all
forms of discrimination relating to race, religious belief,gender, age, disability
and sexual preference. Bearing in mind the urgency of questis relating to
racism and xenophobia, the commission should attach higtriprity, at the initial
stage, to combating racism and xenophobia. The commissisnhandate should
incorporate the current mandates of the Federal Commissiongainst Racism
and the Federal Commission for Foreigners. The commission shid be
structured around subcommissions relating to each of theserins of
discrimination and should be granted administrative, leghand normative
powers of investigation, action and appeal with respe¢b all forms of
discrimination, as well as the appropriate human, materiabnd financial
resources. Its budget should be allocated by the Federal gesmbly. The
president and members of the commission should be appointeg the Federal
Assembly at the proposal of the Government, in consultationith political
parties, civil society organizations and all cultural, relgious and linguistic
communities, in order to reflect the diversity of Swiss socig and the necessary
balances. The commission should submit an annual report to theederal
Assembly containing an assessment of the situation and axtioriented
recommendations for ensuring the promotion of and respect for huan rights,
and for combating all forms of discrimination. The commissia should be
administered by a technical secretariat under its authory, either by the
transfer, strengthening and transformation of the current Sevice for
Combating Racism, reinforced with additional human, materal and budgetary
resources, or by a new mechanism. This service should be givee mandate of
follow-up, collection of statistical data, and recording ad analysing incidents,
manifestations and expressions of discrimination, for the comission.

88. The Special Rapporteur recommends that the resources prowed to independent
bodies that combat racism should be maintained, if not incresed.

89. The Special Rapporteur is aware of the challenges arising fno Switzerland’s
federal structure and the division of powers between the Cdederation and the cantons.
He nevertheless considers that the authorities shouldtablish appropriate mechanisms to
address the shortcomings in the area of protecting individals against racism and racial
discrimination. In this regard, he endorses the recommendains made by the Committee
on the Elimination of Racial Discrimination in 2002, particularly the assertion that “the
Federal Government has the responsibility of ensuring the imipmentation of the
Convention on its entire territory and must ensure that canbnal authorities are aware of
the rights set out in the Convention and take the necessaryaasures in order to respect
them” (CERD/C/60/CQO/14, para. 8).
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90. With regard to incidents of police violence, the Special Ragorteur wishes to remind
the federal and cantonal authorities of their obligations uder international norms for the
protection of human rights, which apply to everyone withotidistinction. In this regard, he
strongly recommends, pending the establishment of the aforemigoned federal
commission, the creation of independent mechanisms to irstegate allegations of racism,
racial discrimination, xenophobia and related intolerance byarious bodies and
administrations at the federal, cantonal and communal levels.

91. The Special Rapporteur, having noted the weakness of Swissmaidistrative and
civil legislation regarding protection against discrimination, particularly in the areasof
housing, employment and access to public places, considdrattSwiss legislation in these
areas should explicitly incorporate effective anti-discrinmatory and anti-racist norms.
Swiss law should also provide for legislation for the implaentation of anti-racist norms,
and provide for compensation or reparation.

92. The Special Rapporteur supports the planned adoption by th8wiss authorities of
two articles to supplement article 261 dealing with distiative symbols of a discriminatory
attitude based on race or the public use of slogans, gestu@sforms of salutation with a
racist meaning, and with the criminalization of the creatim of, or participation in, groups
that intend to commit acts prohibited under article 261 bis.

93. He also recommends that Swiss legislation introduce the rigbf associations and
non-governmental organizations to appear in court and aabn behalf of victims, since this
would provide better protection for persons who are reluctant ounable to take their cases
to the courts.

94. The Special Rapporteur encourages the Swiss authorities tatixdraw the
reservations to article 2, paragraph 1 (a), and article 4 ohte International Convention on
the Elimination of All Forms of Racial Discrimination.

95. The Special Rapporteur is aware that the legal strategy alomeannot combat
prejudices which, in Switzerland as elsewhere, are deeplyated in history and culture. He
therefore recommends that the political and legal strategy be supplemented bycaltural
and ethical strategy with the aim - in order to overcome the detocks and tensions of an
ideological and partisan management of de facto uncontrigld multiculturalization - of

the voluntary, gradual and long-term construction of a derocratic, egalitarian,
non-discriminatory and interactive multiculturalism centred around two related areas: the
promotion of reciprocal knowledge among communities reflding the diversity of Swiss
society and the promotion of interaction and cross-fertiliation among these communities.
Action must be taken, here and now, to promote fruitful and norantagonistic coexistence,
the dialectic of unity and diversity, the founding principle d Swiss federalism, bearing in
mind the current twofold challenge of the growing complexityof diversity as a result of
non-European and non-Christian immigration, and of the dynanic of attempts to defend
identity, which is exploited for political ends.
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96. The Special Rapporteur considers that certain awarenessising and training
initiatives undertaken within State bodies, such as the #&ining of the Basel City police
force, are very positive, and recommends that they be undeten in all cantons. He also
recommends that the Government increase, to the extent mille, the recruitment, at all
State levels, of staff from among the immigrant populatiorand the various foreign
communities, and promote comprehensive intercultural traming in all State services and
institutions that deal with immigration and the situation of foreigners, in particular the
police and border authorities, airports, stations, etc.

97. The Special Rapporteur strongly recommends that civil societgrganizations make
use of the United Nations mechanisms available to them, botiteaty body mechanisms,
such as the Committee on the Elimination of Racial Discrinmation, and the special
procedures, and transmit to these bodies relevant informatin concerning possible human
rights violations as a result of the application of laws suchs the Act on Foreign Nationals
or the Asylum Act. In this regard, he encourages civil societtp record and document
acts of racism, racial discrimination and xenophobia. He ®8hes to commend the
non-governmental organizations that have already taken eps in this regard®*

“1 See, for example, the documents provided to Carrefourldgio@ et d’action anti-noir
(CRAN), to Association contre le racisme (ACOR) and Assmciales minorités de Suisse
(GMS) and Fondation contre le racisme et I'antisémitismeA)GR



Annex

List of subjects of federal votes relating to forgjners or the right of asylum

No. of Date Subject Typ8 | Participation| Blank YES NO YES | Accepted|Cantons | Cantons
vote? (%) (%)® (A) acceptind” | rejecting®
Rejected
(R)
524 p 24.09.2008 Federal Act on Foreign Nationals pt. O 68.0 A * *
525p 24.09.2006 Amendment of the Asylum Act Onpt. 67.8 A * *
510 26.09.2004 Federal decree on ordinary naturalization and on | Obl. 53.8 20188 1106 529 452 453 43.2 R 51/2 155/2
facilitated naturalization for young second-generat]
foreigners
511 26.09.2004 Federal decree on the acquisition of citizenship byl Obl. 53.8 18 214 1 238 912 322 587 48.4 R 6 1/2 14 5/2
third-generation foreigners
491 24.11.2002 Popular initiative “against abuses of the right of l. 47.9 62 974| 1119 3421 123 550 49.9 R 19 2/2 17 412
asylum”
455 13.06.1999 Federal decree on emergency measures in the fie|d @pt. 45.6 68 695 1447 984 595 908 70.8 A
asylum and foreigners (AMU)
454 13.06.1999 Asylum Act (LAsi) Opt. 45.6 66 156 4483 137 601 389 70.6 A
432 01.12.1996 Popular initiative “against clanshestimmigration” I 46.7 28 657 982867 1138301  346. R 10 2/2 10 4/2
424 25.06.1995 Federal act on the acquisition of real estate Opt. 40.3 48 577 834 613 962 702 46.4 R
by persons abroad (LFAIE), amendment of
7 October 1994
417 04.12.1994 Federal act on coercive measures with regard to the Opt. 44.0 42 333 1435040 533 297 72.9 A
law relating to foreign nationals of 18 March 1994
355 04.12.1988 Popular initiative “to limit immigian” l. 52.8 23752 731920 1506 492 32.7 R 206
345 05.04.1987 Federal Act on the Temporary and Permanent Opt. 42.2 73532 1122027 585 460 65.7 A
Residence of foreigners, amendment of 20 June 1986
344 05.04.1987  Asylum Act, amendment of 20 Juné198 Opt. 424 35021 1180082 572330 67.3 A
320 20.05.1984 Popular initiative “against the selling off of ratial I 425 25824 837997 874954 48.9 R 732 13 3/2
land”
315 04.12.1983 Federal decree facilitating certain types of Obl. 359 21 687 644 669 793 253 44.8 R 42/2 16 4/2
naturalizations of 24 June 1983
310 06.06.1982  Act on Foreign Nationals (LETr) 8fJune 1981 Opt. 35.2 34425 680404 690|268 49,6 R
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No. of Date Subject Typ® | Participation| Blank YES NO YES Accepted| Cantons Cantons
vote? (%) (%)@ (A) acceptind® | rejecting®
Rejected
(R)
305 05.04.1981 Popular initiative “united for a new policy on I 39.9 15524 252 5311 304 153 16.2 R 20 6/2
foreigners” of 10 October 1980
266 13.03.1977 Popular initiative “to limit the annual number of . 45.2 24673 568 86|71 116 188 33.8 R 19 6/2

naturalizations” (fifth initiative against foreign
expropriation)

265 13.03.1977 Popular initiative of the Republican Party “to ot . 45.2 29949 495904 1182820 29.5 R 19 6,
Switzerland” (fourth initiative against foreign
expropriation)

252 07.12.1975 Federal decree amending the Constitution (freedom Obl. 30.9 39934 842145 271563 75.6 A 19 6/2
of establishment and regulations on assistance)

242 20.10.1974 Popular initiative against foreign expropriatiordan I 70.3 28 338 878 8911 691 632 34.2 R 19 6/2
the overpopulation of Switzerland

220 07.06.1970  Popular initiative against foreigprepriation I 74.7 11 74¢ 557517 654 844 46. R 2/ 13 4/2

To this table should be added the votes on bilekenad on free movement with the European Unio@bMay 2000 (accepted by 67 per cent), the vobdseptember 2005 on the extension
of free movement (accepted by 56 per cent) angdteson the initiative to lower the number of faneers in Switzerland to 18 per cent of 24 Septer@bB60 (rejected by 64 per cent).

@ popular initiatives with counter-bills are couhtes a single vote. Votes “without response” ardisted in the table.
@ Obl. = Constitutional bills from the Federal Asg®y submitted for obligatory referendum.
Opt. = Federal laws and decrees against wamabptional referendum succeeded.
I. = Constitutional bills based on poputatiatives.
@ with respect to valid ballots.
@ A total of 23 cantons (until 1978: 22 cantoni).optional referendums, a simple majority is might.
(p) provisional results
Federal Chancellery, Information Service.ofnfation: 031 322 37 91
E-mail: webmaster@admin.ch
Federal Office for Statistics, statistics oderal votes
Information: Werner Seitz, 032 713 63 65, weerseitz@bfs.admin.ch
Madeleine Schneider, 032 713 63 99, madel@hreider@bfs.admin.ch
© OFS - Encyclopédie statistique de la Suisse.
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