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In the case of Schuler-Zgraggen v. Switzerlarfti
The European Court of Human Rights, sitting, incadance with Article
43 (art. 43) of the Convention for the ProtectidnHuman Rights and
Fundamental Freedoms ("the Convention4nd the relevant provisions of
the Rules of Court, as a Chamber composed of tlenviog judges:
Mr R. BERNHARDT, President
Mr F. GOLCUKLU,

Mr B. WALSH,

Mr C. Russq

Mr  A. SPIELMANN,
Mr |. FOIGHEL,

Mr  A.N. Loizou,
Mr  M.A. LOPESROCHA,
Mr L. WILDHABER,
and also of Mr M.-A. ESSEN Registrar and Mr H. BTzoLD, Deputy
Registrar
Having deliberated in private on 30 January ant128 1993,
Delivers the following judgment, which was adopted the last-
mentioned date:

PROCEDURE

1. The case was referred to the Court by the fiaamo Commission of
Human Rights ("the Commission”) and by the Govemnad the Swiss
Confederation ("the Government") on 25 May and JHust 1992, within
the three-month period laid down by Article 32 paraand Article 47 (art.
32-1, art. 47) of the Convention. It originated am application (no.
14518/89) against the Swiss Confederation lodgeti wWie Commission
under Article 25 (art. 25) by a Swiss national, Mvkargrit Schuler-
Zgraggen, on 29 December 1988.

The Commission’s request referred to Articles 44 48 (art. 44, art. 48)
and to the declaration whereby Switzerland recaghithe compulsory
jurisdiction of the Court (Article 46) (art. 46h¢ Government’s application
referred to Articles 45, 47 and 48 (art. 45, af. drt. 48). The object of the
request and of the application was to obtain asttl@tias to whether the

“The case is numbered 17/1992/362/436. The finsther is the case's position on the list
of cases referred to the Court in the relevant yeacond number). The last two numbers
indicate the case's position on the list of casé=rmed to the Court since its creation and on
the list of the corresponding originating applioas to the Commission.

" As amended by Atrticle 11 of Protocol No. 8 (P8;Mtich came into force on 1 January
1990.
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facts of the case disclosed a breach by the regpoi&late of its obligations
under Article 6 para. 1 (art. 6-1), taken alonetagether with Article 14
(art. 14+6-1).

2. In response to the enquiry made in accordantteRule 33 para. 3
(d) of the Rules of Court, the applicant stated s wished to take part in
the proceedings and designated the lawyer who wegcesent her (Rule
30).

3. The Chamber to be constituted included exioffMr L. Wildhaber,
the elected judge of Swiss nationality (Article df3the Convention) (art.
43), and Mr R. Ryssdal, the President of the CRule 21 para. 3 (b)). On
29 May 1992, in the presence of the RegistrarPtesident drew by lot the
names of the other seven members, namely Mr B. N\VMs C. Russo, Mr
A. Spielmann, Mr I. Foighel, Mr A.N. Loizou, Mr M.ALopes Rocha and
Mr B. Repik (Article 43 in fine of the Conventiomé@ Rule 21 para. 4) (art.
43). From 1 January 1993 onwards Mr F. Golcuklipssitute judge,
replaced Mr Repik, whose term of office had endéith whe dissolution of
the Czech and Slovak Federal Republic (ArticlesaB8 65 para. 3 of the
Convention and Rules 22 para. 1 and 24 para. tL)3@&rart. 65-3).

4. Mr Ryssdal assumed the office of PresiderthefChamber (Rule 21
para. 5) and, through the Deputy Registrar, coeduthe Agent of the
Government, the Delegate of the Commission anépipdicant’s lawyer on
the organisation of the proceedings (Rules 37 pghiend 38). Pursuant to
the orders made in consequence, the Registrarveecéine Government’s
and the applicant’s memorials on 2 and 4 NovemB8@ Trespectively. On
3 December the Secretary to the Commission inforthedRegistrar that
the Delegate would submit his observations at gaihg.

On 31 August 1992 the President had given the egumlieave to use the
German language (Rule 27 para. 3).

5. On 18 December the Commission produced the dih the
proceedings before it, as requested by the Registnathe President’s
instructions.

6. In accordance with the President’s decisibe,tearing took place in
public in the Human Rights Building, Strasbourg,2hJanuary 1993. The
Court had held a preparatory meeting beforehand RMBernhardt, the
Vice-President of the Court, replaced Mr Ryssddlpwas unable to take
part in the further consideration of the case (Riilepara. 5, second sub-
paragraph).

There appeared before the Court:

- for the Government

Mr O. IAcOoT-GUILLARMOD, Assistant Director

of the Federal Office of Justice, Agent
Mr R. SPIRA, Judge of the Federal Insurance Court,
Mr F. SSHURMANN, Deputy Head

of the European Law and International Affairs t8et Federal
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Office of Justice, Counsel
- for the Commission
Mr F. MARTINEZ, Delegate
- for the applicant
Mr L. MINELLI, Rechtsanwalt, Counsel

The Court heard addresses by Mr Jacot-GuillarmadMinSpira for the
Government, Mr Martinez for the Commission and Min#li for the
applicant, as well as replies to its questions.

AS TO THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

7. Mrs Margrit Schuler-Zgraggen, a Swiss natidnain in 1948, was
married in 1972. She lives at Schattdorf in thetGamf Uri.

A. Granting of an invalidity pension

8. In 1973 she began to work for the industnahfof D. at Altdorf
(Canton of Uri). Her employer regularly deductedhtcibutions to the
federal invalidity-insurance scheme from her wagese paragraph 33
below).

9. In the spring of 1975 she contracted open puobry tuberculosis.

On 29 April 1976 she applied for a pension on tlegds of incapacity
for work due to her illness.

The Compensation Office (Ausgleichskasse) of thesSwlachine and
Metal Industry (Schweizerische Maschinen- und Miedlistrie) decided
on 24 September 1976 to grant her half an invagliggnsion for the period
from 1 April to 31 October 1976.

10. On 28 September 1978 the D. company dismissedpplicant with
effect from 1 January 1979 on account of her iknes

11. After Mrs Schuler-Zgraggen had made a furtgslication for a
pension, the Compensation Office determined on 25cM 1980 that she
was physically and mentally unfit for work and dbsd to pay her a full
pension with effect from 1 May 1978.

In 1981 and 1982 the invalidity-insurance authesitreviewed her case
and confirmed the award of a pension.

12. On 4 May 1984 the applicant gave birth tom s
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B. The proceedings before the Invalidity InsuranceBoard of the
Canton of Uri

1. The medical examinations

13. In 1985 the Invalidity Insurance Board (IV4kmission) of the
Canton of Uri asked Mrs Schuler-Zgraggen to undengaexamination at
the invalidity-insurance authorities’ medical centr(Medizinische
Abklarungsstelle der Invalidenversicherung) in Lunee

14. The medical centre asked Drs F. and B. formeports (Konsilien)
on the applicant’s health - one on the state oflegs and the other a
psychiatric report - and these were sent in onrid 24 December 1985
respectively. The centre prepared a summary oratidaly 1986, to which
it attached Dr B.’s report; it concluded that thpplecant was wholly unfit
for clerical work and assessed her fitness for @bakl work at 60-70%.

2. The decision of 21 March 1986

15. On 21 March 1986 the Invalidity Insurance Boeancelled, with
effect from 1 May 1986, Mrs Schuler-Zgraggen’s pemsthen amounting
to 2,016 Swiss francs (CHF) a month, as her farmifgumstances had
radically changed with the birth of her child, Hezalth had improved, and
she was 60-70% able to look after her home andliket.

C. The proceedings before the Canton of Uri AppealBoard for Old
Age, Survivors’ and Invalidity Insurance

1. The appeal and the applications for access t laanding over of
documents

16. On 21 April 1986 Mrs Schuler-Zgraggen lodgad appeal
(Beschwerde) with the Canton of Uri Appeals Boaat Old Age,
Survivors’ and Invalidity Insurance (Rekurskommassifur die Alters-,
Hinterlassenen- und Invalidenversicherung - "thepégls Board"). She
claimed a full invalidity pension or, failing thad, half-pension, arguing, in
particular, that the Federal Invalidity Insurancet Aonferred on her the
right to a pension so long as she was at leas686ifcapacitated. So as to
continue receiving her pension, she also askedBtad to order that her
appeal should have suspensive effect.

17. The Board dismissed the latter applicatior? dmay.

18. On 22 May Mrs Schuler-Zgraggen dispensed Wiéhservices of
her counsel.
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19. On 26 May she went to the Invalidity InsumanBoard’s
headquarters to inspect her medical file, which baen sent there by the
Appeals Board, but she was not allowed to see it.

On the same day she wrote to the Invalidity InsceaBoard to complain
about this and to demand to be able to see therfitd least a photocopy of
certain important documents.

In a letter of 28 July 1986 to the same board gfagnasought permission
to inspect the file, in particular "all the mediceg¢ports, records of
examinations and results of laboratory tests fr@v51to 1986", and the
handing over of vital documents.

2. The decision of 8 May 1987

20. The Appeals Board dismissed the appeal oy 1\87.

In the first place, the right to inspect the fiiel diot imply a right to take
documents away or to have photocopies made of thesafficed that the
appellant had had an opportunity to study her dilehe Appeals Board
registry; she had not availed herself of that oppoty, despite numerous
invitations to do so.

In the second place, it could not be discounted ¢kian if the appellant
had been fit, she would have been content withit@pkfter her home once
her child had been born. At all events, having réga particular to the
examinations carried out by the medical centre,itivalidity in question
was not enough, in the case of a mother and hotesewimake her eligible
for a pension. Mrs Schuler-Zgraggen was in a pmsito be more active if
she really wished to work despite her new famitgwmnstances. The refusal
to pay a pension could help her recover from herate obsession with
being unable to work.

3. The subsequent proceedings

21. On 11 August 1987 Mrs Schuler-Zgraggen witot¢he Appeals
Board. She said she needed all the documents anaiiterports in order to
assess the prospects of succeeding in her legaha&he referred to a
perfusion scintigram, a lung-function test, bloa@bsganalyses and a
plethysmogram.

22. In aletter of 13 August the Appeals Boamliesl as follows:

"... [T]hese documents provided the basis for theous medical reports. They are

in our file only because of the right of inspectigranted to you. We are therefore
unable to make further documents available to you."
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D. The proceedings in the Federal Insurance Court

1. The administrative-law appeal

23. On 20 August 1987 Mrs Schuler-Zgraggen lodgeal
administrative-law appeal with the Federal Insuear@ourt against the
decision of the Appeals Board. She applied for la gansion or, in the
alternative, an order remitting the case to théa@utly of first instance. She
also sought leave to inspect the whole of her f{itellumfangliches
Akteneinsichtsrecht).

24, The Federal Insurance Court received obsenstfrom the
Compensation Office’s invalidity-insurance depanttnen 20 October 1987
and from the Federal Social Insurance Office on Ove¥nber. The
Compensation Office submitted that the invalidignpion should cease; the
Federal Social Insurance Office argued that theealpghould be dismissed,
relying on a report by its own medical service, ethreferred in particular
to the examination carried out by the medical @ntr

25. In a letter of 23 November 1987 the FedemlrCinformed the
applicant that her complete file had been senhéoAppeals Board, which
"within the next fourteen days [would] make all thecuments available [to
her] for inspection”. She would then have a furttear days in which to
supplement her administrative-law appeal submission

26. On 30 November 1987 Mrs Schuler-Zgraggeneicigal her file and
photocopied a number of documents. On 1 Decemleefilethwas returned
to the Federal Insurance Court.

27. Mr Schleifer, a lawyer, wrote to the Fed&alirt on 7 December to
inform it that he would henceforth be representimg applicant and to ask
for the case file to be forwarded to him; this wlase on 11 December.

28. On 11 January 1988 Mrs Schuler-Zgraggen fdedplementary
pleadings in support of her appeal. They includedomplaint that the
medical centre took it for granted in its expertinoggn that her lungs
functioned normally, relying on the report of Dy which was not in the file
however. She also criticised the arbitrariness ted Appeals Board’s
opinion that even if she had been fit, she wouldehdevoted herself to
household tasks because of the birth of her child.

2. The judgment of 21 June 1988

29. The Federal Insurance Court gave judgmen2brjune 1988,
holding that since 1 May Mrs Schuler-Zgraggen hagenb 33.33%
incapacitated and was therefore eligible for a-palision if she was in
financial difficulties, and that as there was nadewce before it on this
point, the case should be remitted to the Compiems@Xfice.

In such a case the court's function was not limited reviewing
compliance with federal law and ascertaining thdtgial discretion had not
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been exceeded or misused; it could also reviewafipopriateness of the
impugned decision, and was bound neither by thes flaeind by the court
below nor by the parties’ claims.

The applicant had succeeded in her complaint HeaAppeals Board had
failed to produce all the documents for inspectishe had been able to
argue her case in the Federal Court, whose filehsldehad an opportunity
to examine and which had considered the facts laadaiv with complete
freedom.

As to the pension claim, the court said:

"Regard must ... be had to the fact that many m@women go out to work until
their first child is born, but give up their jobarfas long as the children need full-time
care and upbringing. This assumption based on &mer of everyday life -
experience which must be duly taken into accoundeétermining the method to be
applied for assessing incapacity ... - must bestheing-point in the present case. At
the time the contested decision was taken, on 2ctMa986 ..., the child, who was
born on 4 May 1984, was just under two years aid, @ccordingly, on the balance of
probabilities (nach dem Beweisgrad der uberwiegemlahrscheinlichkeit)..., it must
be assumed that the applicant, even if her healthriot been impaired, would have
been occupied only as a housewife and mother."

In the court’s view, this made it unnecessary taneixe whether Mrs
Schuler-Zgraggen was fit to work in her previouptyment; the question
was rather one of determining to what extent, ifallf she had been
restricted in her activities as a mother and houfeeere it was sufficient
to rely on the expert opinion produced by the maldientre. The fact that
the lung specialist’s report was missing from tie ftvas a defect (ein
gewisser Mangel), but the examination carried oytthee specialist in
internal medicine made it possible to answer thestian whether after
1980 there had been any change in the state aippkcant’s lungs. After
that date the applicant had no longer been trdatadberculosis and in that
respect was perfectly fit to work. As to her neispsg had much diminished
in the meantime; and a handicap resulting fromiaek problems could in
theory be assessed at 25% at most.

30. On 17 July 1989 the Compensation Office detidhat Mrs
Schuler-Zgraggen could not claim a half-pensioresiner income in 1986,
1987 and 1988 had greatly exceeded the maximacapydi in those years
to "cases of hardship" (see paragraph 35 below).

The applicant did not appeal.
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[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Invalidity insurance

31. Invalidity insurance is governed by two fedestatutes - the Old
Age and Survivors’ Insurance Act of 20 Decemberdl@OASIA") and the
Invalidity Insurance Act of 19 June 1959 ("lIA").

1. The insured

32. Invalidity insurance is compulsory for allrpens resident in
Switzerland (section 1 OASIA). Certain other peoplay contribute on a
voluntary basis, notably Swiss nationals livingcaat (section 2 OASIA).

2. Administration

33. Invalidity insurance is managed by cantonad accupational
associations under the supervision of the Conféidergsections 49-73
OASIA and sections 53-67 IIA).

3. Financing

34. At the present time invalidity insurance iisahced partly from
employers’ and insured persons’ contributions aadlyfrom contributions
by the State, in roughly equal proportions.

There is no ceiling on contributions. Those paid thg insured are
automatically deducted from earnings. Children, esivand widows of
insured persons are exempted if not working, wiseeothers not gainfully
employed pay from 43 to 1,200 Swiss francs a yseaction 3 IIA and
section 3 OASIA).

4. The pensions

35. Section 28 IlA deals with the assessmemadpacity.

Provision is made in subsection 1 for pensions ¢ogbaduated in
proportion to the degree of incapacity: a full pensis granted where
incapacity is at least 66.66% and a half-pensioereit is less than 50%.
At the material time, 33.33% incapacity entitlepexson to a half-pension
only "in cases of hardship”; today incapacity mhostat least 40% for a
person to be eligible for a quarter-pension.

Subsection 2 provides:

"For the assessment of incapacity, the income wthiehinsured person could earn
after becoming incapacitated and after taking gipr@priate rehabilitation measures
from work that could reasonably be expected of Ima stable labour market is
compared with the income he could have earned lifdtenot been incapacitated.”
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The amount of the pension is based on the insuradrsial average
income, which is calculated by dividing the totatome taken as a basis for
assessing contributions by the number of contrilbutiears (sections 36 et
seq. lIA, taken together with sections 29 et se§S@@). For full ordinary
pensions the maximum amount is double the minimonousnt.

Contributions are enforceable and the right toncléhem is subject to a
limitation period of five years (sections 15 andQASIA).

B. Appeal procedure

1. Access to the file

36. The Federal Court has derived from Articleofdthe Federal
Constitution, which enshrines the principle of digyaan individual’s right
to inspect his case file lodged with a judicial od

The right in question means being given an oppdstua have access to
the official documents and to take notes but ndak@ the file away or to
demand that copies should be made and handedjoggment of 31 March
1982, Judgments of the Swiss Federal Court (AT®#l), 208, part la, pp. 5-
9).

On this last point the Federal Court has, howewagepted that
individuals may ask for copies, provided that tlkises not entail an
excessive amount of work or substantial expensthéoruthority concerned
(judgment of 4 September 1986, ATF, vol. 112, parpp. 377-381).

2. Hearings

(a) Before appellate bodies

37. Section 85(2)(e) OASIA, first sentence, pded: "If the
circumstances so warrant, the parties shall be samacthto a hearing.”

(b) In the Federal Insurance Court

38. Under Rule 14 para. 2 of the Federal Inswabourt's Rules of
Procedure,

"The parties shall not have a right to demand aihgan appeal proceedings. By
agreement with the division, the presiding judgey mier a hearing to be held, on an
application by one of the parties or of his own imot The parties may inspect the file
before the hearing ..."
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PROCEEDINGS BEFORE THE COMMISSION

39. Mrs Schuler-Zgraggen applied to the Commissio 29 December
1988. She complained, firstly, that her right ttam trial (Article 6 para. 1
of the Convention) (art. 6-1) had been infringedtiat she had had
insufficient access to the file of the Appeals Bband there had been no
hearing in the Federal Insurance Court. She alsomed that the
assumption made by that court, that she would haxen up working even
if she had not had health problems, amounted torichghation on the
ground of sex (Article 14 taken together with Algié para. 1) (art. 14+6-
1).

40. The Commission declared the application {4&18/89) admissible
on 30 May 1991. In its report of 7 April 1992 (madwsder Article 31) (art.
31), the Commission expressed the opinion that

(a) there had been no breach of Article 6 paraarl 6-1) either on
account of the failure to hold a hearing (by tetegdo five) or in respect of
access to the file (by thirteen votes to two); and

(b) there had been no breach of Article 14 takegettoer with Article 6
para. 1 (art. 14+6-1) (by nine votes to six).

The full text of the Commission’s opinion and ofetlsix dissenting
opinions contained in the report is reproducedrearmex to this judgment

FINAL SUBMISSIONS TO THE COURT

41. In their memorial the Government requestedburt to

"hold that in the present case (in so far as Agtielpara. 1 (art. 6-1) of
the Convention is applicable and the applicanthwéference to a specific
complaint, is a victim and, with reference to amotlcomplaint, has
exhausted domestic remedies) there has not beeéoladion of Article 6
para. 1 (art. 6-1) of the Convention or of any otbfats provisions".

42. Counsel for the applicant asked the Court to

(a) "continue along the path it took in the Feldjye and Deumeland
cases and to rule that the rights claimed by thicgnt in the present case
likewise are mainly civil ones, falling within treambit of Article 6 para. 1
(art. 6-1) of the Convention";

(b) "hold that there has been a breach of Articlgafa. 1 (art. 6-1) with
respect to the right to an adversarial hearingd; an

Y Note by the Registrar: for practical reasons #risex will appear only with the printed
version of the judgment (volume 263 of Series Ate Publications of the Court), but a
copy of the Commission's report is available frawa tegistry.
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(c) "hold that there has been a breach by thefaethsurance Court of
Article 14 taken together with Article 6 para. 1rt(al4+6-1) of the
Convention".

AS TO THE LAW

|. ALLEGED VIOLATIONS OF ARTICLE 6 PARA. 1 (art.4)

43. Mrs Schuler-Zgraggen claimed to be the victimbreaches of
Article 6 para. 1 (art. 6-1), which provides:

"In the determination of his civil rights and oldigpns ..., everyone is entitled to a
fair and public hearing ... by [a] ... tribunal ...

A. Applicability of Article 6 para. 1 (art. 6-1)

44. It was common ground between the applicadtthe Commission
that this provision applied in the instant case.

45. The Government maintained the contrary atheair submission, the
case had public-law features which clearly predateid. Firstly, the
claimed right did not derive from a contract of éayment, since affiliation
was compulsory for the self-employed and the unegyga too. Secondly,
award of the pension depended exclusively on tlyeedeof incapacity, no
account being taken either of the insured’s incamewealth or of the
payment of contributions. Thirdly, the Swiss systemas strikingly
distinctive, in particular in that the financing df was based on the
principles of pay as you go, solidarity and padigwing on tax revenues.

46. The Court is here once again confronted whih issue of the
applicability of Article 6 para. 1 (art. 6-1) to @al-security disputes. The
question arose earlier in the cases of Feldbruggtes Netherlands and
Deumeland v. Germany, in which it gave judgmeng8riMay 1986 (Series
A nos. 99 and 100). At that time the Court notedt tthere was great
diversity in the legislation and practice of themimer States of the Council
of Europe as regards the nature of the entitlenb@rinsurance benefits
under social-security schemes. Nevertheless, thelg@ment in the law
that was initiated by those judgments and the ppiacof equality of
treatment warrant taking the view that today theegal rule is that Article 6
para. 1 (art. 6-1) does apply in the field of sbimaurance, including even
welfare assistance (see the Salesi v. Italy judgro€r26 February 1993,
Series A no. 257-E, pp. 59-60, para. 19).

As in the two cases decided in 1986, State inteéiwes not sufficient to
establish that Article 6 para. 1 (art. 6-1) is ipligable; other considerations
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argue in favour of the applicability of Article Gaa. 1 (art. 6-1) in the
instant case. The most important of these lieshenfact that despite the
public-law features pointed out by the Governméme, applicant was not
only affected in her relations with the adminigtratauthorities as such but
also suffered an interference with her means ofsistdnce; she was
claiming an individual, economic right flowing frompecific rules laid

down in a federal statute (see paragraph 35 above).

In sum, the Court sees no convincing reason tondisish between Mrs
Schuler-Zgraggen’s right to an invalidity pensiamdahe rights to social-
insurance benefits asserted by Mrs Feldbrugge andevimeland.

Article 6 para. 1 (art. 6-1) therefore applieshie tnstant case.

B. Compliance with Article 6 para. 1 (art. 6-1)

1. Access to the Appeals Board’s file

47. Mrs Schuler-Zgraggen complained in the folsice of insufficient
access to the Appeals Board’s file.

(a) The Government's preliminary objection

48. As they had done before the Commission, thee€ment raised an
objection of inadmissibility based on lack of vintstatus, arguing that the
applicant had not availed herself of the opportunitexamining the file at
the Appeals Board’s registry.

49. The Court notes that the applicant’s complegtates not so much
to inspecting the file as to having the documemt$ handed over or, at any
rate, securing photocopies of them. The objectionstmtherefore be
dismissed.

(b) Merits of the complaint

50. In Mrs Schuler-Zgraggen’s submission, thdsfaxdf her case - as
often in the social-security field - were complexd this made it necessary
for her to submit documents to specialists. Shellshtherefore have been
granted the same facilities as the administratigpaddments, on whose
premises the file was permanently held. Furthermshe had never had
access to Dr F.’s report on her lungs, so thathsltebeen unable to submit
it to her own expert.

51. The Government disputed this submission.hie proceedings
before the Appeals Board the applicant had notledaherself of the
opportunity to inspect part of the file and taketeso In the Federal
Insurance Court she had had access to all the daasmas had her lawyer,
who had received them not long afterwards - andgtedocopied some of
them. As to Dr F.’s report, it was not strictly sgang part of the file, as the
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Federal Insurance Court moreover noted in its juglgnof 21 June 1988; in
addition, it was summarised in the medical centrejsort of 14 January
1986, which the applicant had seen. In short, theciple of equality of
arms had not been contravened in any way.

52. The Court finds that the proceedings befbeeAppeals Board did
not enable Mrs Schuler-Zgraggen to have a compietajled picture of the
particulars supplied to the Board. It considerswéner, that the Federal
Insurance Court remedied this shortcoming by retingeghe Board to make
all the documents available to the applicant - wias able, among other
things, to make copies - and then forwarding the o the applicant’s
lawyer (see, as the most recent authority, mutatisandis, the Edwards v.
the United Kingdom judgment of 16 December 1992jeSeA no. 247-B,
pp. 34-35, paras. 34-39). It also notes that nettee Appeals Board nor the
Federal Insurance Court had Dr F.’s report before i

Since, taken as a whole, the impugned proceedirge therefore fair,
there has not been a breach of Article 6 parartl@el) in this respect.

2. Federal Insurance Court hearing

53. Mrs Schuler-Zgraggen also complained thatethead been no
hearing before the Federal Insurance Court.

(a) The Government's preliminary objection

54. In the Government’s submission, the applidead not exhausted
domestic remedies, as she had failed to applyeté-dueral Insurance Court
for the proceedings to be oral and public. Admlitethat court rarely held
hearings, but it did not follow that such an apgticn would have been
bound to fail.

55. In respect of this preliminary objection #és an estoppel, as the
Government only raised it before the Commissiorrathe decision on
admissibility, whereas nothing prevented them fwing so earlier (see, as
the most recent authority and mutatis mutandis, ®iee Valley
Developments Ltd and Others v. Ireland judgmen2®fNovember 1991,
Series A no. 222, p. 21, para. 45).

(b) Merits of the complaint

56. Mrs Schuler-Zgraggen submitted that the Fddesurance Court
should have ordered a hearing so as to form its opinion of her and
ensure that she had a fair trial.

57. The Government considered, on the contréat, in certain fields
purely written court proceedings did not in any wagjudice the interests
of the litigant. They emphasised a number of aspéttstly, the traditional
characteristics of social-security disputes madal guresentation of
arguments in which technical points and numerogsrés were adduced
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difficult. Secondly, in the cases brought beforehi¢ Federal Insurance
Court was free to review the facts and the law, tareimade it more akin to
an ordinary court of appeal. This was particuladyin administrative-law
appeals, as here the Federal Court could rule @mpipropriateness of the
impugned decision and was not bound either by #ronal authority’s
findings of fact or by the submissions of the etiThirdly, the number of
judgments - approximately 1,200 a year - would dicgmatically if public,
oral proceedings were to be the rule; in such amtthe lengthening of the
proceedings would seriously jeopardise accesstsupreme court.

58. The Court reiterates that the public charaofecourt hearings
constitutes a fundamental principle enshrined irageaph 1 of Article 6
(art. 6-1). Admittedly, neither the letter nor tlsgirit of this provision
prevents a person from waiving of his own free walither expressly or
tacitly, the entitlement to have his case heanguiblic, but any such waiver
must be made in an unequivocal manner and mustunotounter to any
important public interest (see, among other autiesti the Hakansson and
Sturesson v. Sweden judgment of 21 February 198@e<$SA no. 171-A, p.
20, para. 66).

In the instant case the Federal Insurance CourtiesRof Procedure
provided in express terms for the possibility dfearing "on an application
by one of the parties or of [the presiding judgesg]n motion” (Rule 14
para. 2 - see paragraph 38 above). As the proggedirthat court generally
take place without a public hearing, Mrs Schuleraggen could be
expected to apply for one if she attached impogandt. She did not do so,
however. It may reasonably be considered, theretbat she unequivocally
waived her right to a public hearing in the Fedémaurance Court.

Above all, it does not appear that the disputeethissues of public
importance such as to make a hearing necessarge Sinwas highly
technical, it was better dealt with in writing than oral argument;
furthermore, its private, medical nature would roulot have deterred the
applicant from seeking to have the public present.

Lastly, it is understandable that in this sphere tiational authorities
should have regard to the demands of efficiency awbnomy.
Systematically holding hearings could be an obstdol "the particular
diligence required in social-security cases" ($seR@eumeland v. Germany
judgment previously cited, p. 30, para. 90) andldadtimately prevent
compliance with the "reasonable time" requiremdrirticle 6 para. 1 (art.
6-1) (see, mutatis mutandis, the Boddaert v. Belgijudgment of 12
October 1992, Series A no. 235-D, pp. 82-83, [#293a.

There has accordingly been no breach of Articleafapl (art. 6-1) in
respect of the oral and public nature of the proress.
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3. Independence of the medical experts

59. At the hearing before the Court, counselMos Schuler-Zgraggen
called in question the independence of doctors thobp a long-term
contract to a social-security institution, on th@wnd that they received
from that institution the greater part of theironce.

60. This was a new complaint; it had not beersedibefore the
Commission and does not relate to the facts therliesion found within
the limits of its decision on admissibility. Thagibg so, the Court has no
jurisdiction to consider it (see, as the most récarthority and mutatis
mutandis, the Olsson v. Sweden (No. 2) judgmer@ oNovember 1992,
Series A no. 250, pp. 30-31, para. 75).

II. ALLEGED VIOLATION OF ARTICLE 14 TAKEN TOGETHER
WITH ARTICLE 6 PARA. 1 (art. 14+6-1)

61. Mrs Schuler-Zgraggen said, lastly, that méercise of her right to
a fair trial she had suffered discrimination on greund of sex. She relied
on Article 14 (art. 14), which provides:
"The enjoyment of the rights and freedoms set famtlithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,

religion, political or other opinion, national avcal origin, association with a national
minority, property, birth or other status."

A. The Government’s preliminary objection

62. As they had done before the Commission, thee@ment raised an
objection of inadmissibility based on failure tohexist domestic remedies.
The applicant, they submitted, had done no mora fttlzaracterise the
wording used by the Appeals Board as "arbitraryd &aad therefore not
made to the Federal Insurance Court a precise eombiptelating to
discrimination in the exercise of a right securgdhe Convention.

63. The Court adopts the Commission’s reasorkingtly, Mrs Schuler-
Zgraggen objected to the terms of the Federal dmag Court’s judgment
of 21 June 1988, against which no appeal lay. S#gpnin her
administrative-law appeal she had already critctisthe (similar)
assumption made by the Appeals Board in its detisid3 May 1987. The
objection is therefore unfounded.

B. Merits of the complaint

64. According to the applicant, the Federal lasge Court based its
judgment on an "assumption based on experienceerf@ay life", namely
that many married women give up their jobs wherr thest child is born
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and resume it only later (see paragraph 29 abdivielferred from this that
Mrs Schuler-Zgraggen would have given up work e¥eshe had not had
health problems. The applicant considered thahéf lsad been a man, the
Federal Insurance Court would never have made au@ssumption, which
was contradicted by numerous scientific studies.

65. The Government argued that Article 6 paréarl 6-1) and thus,
indirectly, Article 14 (art. 14) were not applicablas the complaint was
concerned with the taking of evidence, a spherechvigissentially came
within the State authorities’ competence.

66. The Court reiterates that the admissibilityewdence is governed
primarily by the rules of domestic law, and thatist normally for the
national courts to assess the evidence before them Court’s task under
the Convention is to ascertain whether the procegdiconsidered as a
whole, including the way in which the evidence vsabmitted, were fair
(see, as the most recent authority and, mutatisamdig, the Ludi v.
Switzerland judgment of 15 June 1992, Series A2388, p. 20, para. 43,
and the Edwards v. the United Kingdom judgment joesly cited, pp. 34-
35, para. 34).

67. In this instance, the Federal Insurance Cadopted in its entirety
the Appeals Board’s assumption that women gave anx when they gave
birth to a child. It did not attempt to probe thaligity of that assumption
itself by weighing arguments to the contrary.

As worded in the Federal Court’s judgment, the aggion cannot be
regarded - as asserted by the Government - as @deimal remark,
clumsily drafted but of negligible effect. On thentrary, it constitutes the
sole basis for the reasoning, thus being decisind,introduces a difference
of treatment based on the ground of sex only.

The advancement of the equality of the sexes @ytadmajor goal in the
member States of the Council of Europe and veryghgireasons would
have to be put forward before such a differenceredtment could be
regarded as compatible with the Convention (sedatisumutandis, the
Abdulaziz, Cabales and Balkandali v. the Unitedddiom judgment of 28
May 1985, Series A no. 77, p. 38, para. 78). TharCdiscerns no such
reason in the instant case. It therefore concluties for want of any
reasonable and objective justification, there heenba breach of Article 14
taken together with Article 6 para. 1 (art. 14+6-1)

[ll. APPLICATION OF ARTICLE 50 (art. 50)

68. Under Article 50 (art. 50),

"If the Court finds that a decision or a measutetaby a legal authority or any
other authority of a High Contracting Party is cdetely or partially in conflict with
the obligations arising from the ... Conventiond @ithe internal law of the said Party
allows only partial reparation to be made for tlemsequences of this decision or
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measure, the decision of the Court shall, if nemgssafford just satisfaction to the
injured party."

A. Damage

1. Non-pecuniary damage

69. Mrs Schuler-Zgraggen claimed that she hadasel non-
pecuniary damage, which she did not quantify, amayst payment of a
provisional sum of CHF 22,500 for the length of flreceedings before the
Convention institutions.

70. The Government submitted that the publicatbra judgment in
which a violation was found would satisfy the reguments of Article 50
(art. 50). The Delegate of the Commission did xgiress any view.

71. The Court considers that the applicant maye hsuffered non-
pecuniary damage but that this judgment provides wigh sufficient
satisfaction for it.

2. Pecuniary damage

72. Mrs Schuler-Zgraggen also complained thathsttklost the benefit
of a full invalidity pension on account of proceagk incompatible with
Articles 6 para. 1 and 14 (art. 6-1, art. 14). 8ienot, however, claim any
specific sum.

73. The Government pointed out that since 15 uraelgr1992 Swiss law
had enabled a victim of a violation found by theu@por by the Committee
of Ministers of the Council of Europe, to apply farreopening of the
impugned proceedings. They therefore consideredhleaguestion was not
ready for decision.

74. This is also the view of the Court. The gieesiust accordingly be
reserved and the further procedure must be fixad,régard being had to
the possibility of an agreement between the respuindtate and the
applicant (Rule 54 paras. 1 and 4 of the Rulesair{}.

B. Costs and expenses

75. Mrs Schuler-Zgraggen sought CHF 7,130.9@s#pect of costs and
expenses for the proceedings before the natiodadigh bodies (Mr Derrer:
CHF 300; Mr Stockli: CHF 2,694.20; Mr Wehrli: 2,936; own expenses:
CHF 1,200). She also claimed CHF 14,285.70 forpiaeeeedings before
the Convention institutions, not including the exges incurred by
attending two hearings before the European Coluet,ohe on 26 January
1993 and the one for delivery of the judgment.
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The Government found the claim excessive. The eapli had not
incurred any legal costs before the cantonal aitib®ror the Federal
Insurance Court, and before the Invalidity InsueaBoard - at which stage
she was assisted by three lawyers - she had rs&drainy complaint based
on the Convention. A lump sum of CHF 5,000 wouldpgntover all the
costs and expenses incurred in Switzerland antragt®urg.

The Delegate of the Commission considered thaexpenses incurred
in the proceedings before the Appeals Board were coocerned with
remedying a breach of the Convention and he inviiedCourt to apply its
case-law on expenses incurred in the proceedinfiweb¢he Strasbourg
institutions.

76. Making its assessment on an equitable basisquired by Article
50 (art. 50) and having regard to the criteria Whiapplies in this field, the
Court awards the applicant CHF 7,500 under thisl lasamatters stand.

FOR THESE REASONS, THE COURT

1. Holds unanimously that Article 6 para. 1 (&¢fl) applied in the case;
2. Dismisses unanimously the Government’s prelarn objections;

3. Holds unanimously that it has no jurisdictiorentertain the complaint
concerning the independence of the medical experts;

4. Holds by eight votes to one that there has eebreach of Article 6
para. 1 (art. 6-1);

5. Holds by eight votes to one that there has lzebreach of Article 14
taken together with Article 6 para. 1 (art. 14+6-1)

6. Holds unanimously that this judgment in itsmihstitutes sufficient just
satisfaction as to the alleged non-pecuniary damage

7. Holds as matters stand, by eight votes to thvat,the Confederation is
to pay the applicant, within three months, 7,508v¢s thousand five
hundred) Swiss francs in respect of costs and esqsen

8. Holds by eight votes to one that the quesbbrihe application of
Article 50 (art. 50) is not ready for decision asgards pecuniary
damage;
accordingly,

(a) reserves the said question in that respect;
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(b) invites the Government and the applicant tonstibwithin the
forthcoming six months, their written observatimrsthe matter and, in
particular, to notify the Court of any agreememytimay reach;

(c) reserves the further procedure and delegatdéisetéresident of the
Chamber the power to fix the same if need be.

Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 24 June 1993.

Rudolf BERNHARDT
President

Marc-André EISSEN
Registrar

In accordance with Article 51 para. 2 (art. 51-2}lee Convention and
Rule 53 para. 2 of the Rules of Court, the dissgnipinions of Mr
Golcukli and Mr Walsh are annexed to this judgment.
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DISSENTING OPINION OF JUDGE GOLCUKLU CONCERNING ARTICLH
TAKEN TOGETHER WITH ARTICLE 6 PARA. 1 (art. 14+6-1)

DISSENTING OPINION OF JUDGE GOLCUKLU
CONCERNING ARTICLE 14 TAKEN TOGETHER WITH
ARTICLE 6 PARA. 1 (art. 14+6-1)

(Translation)

To my great regret, | cannot share the majoritysnimn as to the
application of Article 14 taken together with Afeds para. 1 (art. 14+6-1)
of the Convention.

On this particular point the applicant criticisdue tFederal Insurance
Court’s ruling on the decisive issue, namely forving reached the
conclusion - based, according to the reasons &,gaw experience of life -
that during the period in question (after the bwtrher child) her activities
would very probably have been limited to the rolie noother in the
matrimonial home if her health had been good.

This complaint of discrimination against her on tpeund of sex,
directed at a point of fact, is an issue of sulkstawhereas Article 6 para. 1
(art. 6-1) establishing the principle of a faiatribeing procedural in nature,
relates only to formal issues.

In sum, what the applicant was challenging in th&ant case was the
reasons put forward by the Federal Insurance GCwben it ruled on her
appeal and not the fact of having suffered diseration in the course of the
proceedings in the national courts on account ¢driggng to the female
sex; nor was any principle or standard of a faal tnfringed in regard to
her.

| therefore conclude that there has been no breadhrticle 14 taken
together with Article 6 para. 1 (art. 14+6-1) onetlground of sex
discrimination against the applicant.
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PARTLY DISSENTING OPINION OF JUDGE WALSH

PARTLY DISSENTING OPINION OF JUDGE WALSH

1. In my opinion there has been a breach of krticpara. 1 (art. 6-1) of
the Convention, concerning access to the Appeatsd® file. That must
necessarily include documents which should have leét - namely, the
pulmological report, which in fact was not in thief That document was
within the procurement of the Appeals Board andds-availability to the
applicant put her at a disadvantage.

2. | am also of the opinion that there was a dveaf Article 6 para. 1
(art. 6-1) by reason of the absence of an oralilgan accordance with that
Article (art. 6-1). The Rules of Procedure of thed€ral Insurance Court
provide for an oral hearing either on the applmatof the party or on the
motion of the presiding judge. The Convention regglisuch a hearing
unless the parties agree to waive it. The posii@imilar with regard to the
public nature of the hearing: see Le Compte, Vamvea and De Meyere v.
Belgiunt. No such agreement was secured from the applitadeed it is
not established that she was ever made aware gbdbsibility. | do not
agree with the view of the majority of the Court faragraph 58 of the
judgment) that because the applicant did not rdqaesoral and public
hearing she had "unequivocally waived her right Article 6 (art. 6)
throws no burden on an applicant to request a puiaring. Her civil
rights were in issue. | cannot agree with the eriee contained in the third
sub-paragraph of paragraph 58 of the Court’'s judgme€&he fact that a
matter that is highly technical, even if this waswshich is questionable,
may induce the parties to agree to avoid the tyfpleearing envisaged by
Article 6 para. 1 (art. 6-1) is not a ground fomyi@&g such a hearing,
particularly when the applicant had not so agreed.

Furthermore the fact that the dispute does notapijoeraise "issues of
public importance” is not a condition precedenth® operation of Article 6
para. 1 (art. 6-1). The dispute was undeniably g to the applicant and
she is the party whose protection was envisagethéty provision of the
Convention. The private citizen is thus enablegitgrce the bureaucratic
veil or curtain. The fact that her private right svereated by public law
made the application of Article 6 para. 1 (art.)Gall the more important.
That such application may be thought to be incormrdrfor the "demands
of efficiency" by the bureaucracy can scarcelydgmarded as a justification
for ignoring the requirements of the Article (&11).

3. | agree with the Court’s findings in respettAaticle 6 taken with
Article 14 (art. 14+6).

“Note by the registry: 23 June 1981, Series A 0. 4



