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Summary

CPTI wishes to draw three concerns to the attentionf the Committee.

The first is that the Law on Civilian Service setsa duration for civilian service
which appears to be discriminatory and punitive bycomparison with that of
military service.

The second is that Switzerland retains a “military exemption tax” which is
imposed on male citizens who do not perform militay service. As CPTI exists in
order to uphold the right of conscientious objectio to taxation for military
purposes, it follows that we deplore any system wtth imposes a military service
obligation in a financial form. Moreover this provision is discriminatory and
impinges on conscientious objectors to military seice in their exercise of their
freedom of thought, conscience and religion underrticle 18 of the Covenant.

The third is that revisions to the Asylum Law are arrently under consideration
which have the explicit intention of debarring from its provisions conscientious
objectors and others who are seeking asylum in ord¢o escape military service
in countries where there is no provision for conseintious objectors.



Background

As specified in Article 58 of Switzerland's 1999rSttution “In principle, the armed
forces shall be organised as a militia”. The pyasi constitution had explicitly
prohibited the maintenance of a standing atniyrticle 59.1 states “Every Swiss man
is required to do military service. Alternativeviiean service shall be provided for by
law.”

In practice this means that male citizens areirequo attend an initial period of
military training at around the age of 20, followbg service in the mobilisation
reserve until at least their mid-30s. The lattewnally entails keeping one’s uniform
and rifle at homg and turning out with them to regular target picactand, at
approximately two-yearly intervals, on refresheurses, typically of seventeen days’
duration. With effect from the beginning of 200% tcombined length of initial and
reserve training required of each conscript wasiced from 300 to 260 days; for
officers and NCOs the cumulative requirement isatgne and in the case of officers
the obligations continue until the age of 50. ¥plhid leave of absence from civilian
employment is normal during reserve training. Osiyne 4,000 training personnel
and officers above the rank of brigade commanderaidollow this pattern but serve
in the armed forces on a continuing basis. At amgy time it is estimated that between
20,000 and 25,000 conscripts are in uniform, bfurther 225,000 are available for
mobilisation at 72 hours notice.

As in many other countries, there has in recentsybaen some debate about the
possible “professionalisation” of the armed forcbst the constitutional changes
which this would necessitate mean that, unlikevetege, this is seen as a move
towards rather than away from militarism.

Another feature which may be explained by the diifé military ethos was that
Switzerland was much later than its neighbourscepting a right of conscientious
objection to military service. This was concededtiplly in 1991, when those who
satisfied a military tribunal that their refusalgerform military service was the result
of a “severe conflict of conscience” were permittecexpunge the relevant criminal
convictions by performing compulsory labour of aation one-and-a-half times that
of military service’, but it was only with the passage of a Civilianvéas Law’ which
took effect at the beginning of 1996 that consamerst objection to military service
was effectively decriminalised.
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The Civilian Service Law

The Civilian Service Law of 1995 gave the posdifor those for whom military
service would present a “severe conflict of consoéd to apply to a civilian
Commission reporting to the Ministry of Economicf@ifs for permission to perform

a purely civilian alternative service. This wasealightened piece of legislation in
that the civilian nature of the alternative servicas guaranteed by placing all aspects
of its administration outside the control of thditary authorities, and also in that no
artificial time limits were placed on applicatior.hose who had already commenced
their military service - including those who wergbgect to reserve obligations - were
(and are) able to take advantage of the Law’s proms, receiving credit for the
proportion of their military service obligation vdhi they had fulfilled.

An amendment to the Civilian Service Law dat&tdCktober 2008 which came into
effect on f' April 2009 abolished the role of the Commissioririterviewing those
who sought admission to civilian service on theugias of conscientious objection.
Article 16a of the amended law stipulates thatapplication will be made in writing;

a sub-paragraph enables the drawing up of procedtwe enable electronic
submission. Article 16b stipulates that the appltcmust state that he is unable to
reconcile military service with his conscience dnat he is prepared to undertake the
civilian service prescribed in the law. No comalitior reservation can be attached to
this statement. The implication is that an appilicamade in conformity with this
article will be accepted without further enquirshence the “clarifications” of the
definition referred to in para 264 of the State &epresumably become redundant.

Article 8 retains the stipulation that the duratiohalternative service will be 1.5
times that of the military service (or the remamiroportion of such service) which
would otherwise be required There is no evideheg this discrepancy is objectively
justified® but it will be noted that under Article 16b thosto declare themselves
unwilling to perform such discriminatory and puwdialternative service cannot be
recognised as conscientious objectors.

The Swiss conscientious objectors' organisation Bfpbints out that a number of
other details discriminate against those perforngnglian service. All 390 days
civilian service must be performed by the age of v@dereas ordinary military
conscripts are discharged from all obligations eaching that age, whether or not
they have done the full stipulated quota of 260sdagcording to BfMZ thousands
each year are discharged — whilst in military catpulsory, resulting in thousands
of soldiers being dismissed at 34 “not nearly hgyiompleted their 260 day5” Also
those performing civilian service who are in seaéd financial circumstances do not
receive the equivalent of support given in suctesaly the military to conscripts.

6 See the criteria set out in the Human Rights Cittee’s jurisprudence=oin v France

Communication 666/1995CCPR, A/55/40 vol Il (3 November 1999)
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Moreover, even civilian alternative service lawg aiot in every individual case
“compatible with the reasons for conscientious cfig@”.® There is always a small
minority who are not prepared to perform even al#ve service.

Article 72 stipulates that refusal to perform amsi service, failure to report to the
assigned service, leaving such service withoutaightion, or failing to return after
an authorised absence, is punishable by imprisnhofeup to eighteen months or a
fine. If the objector is excluded from civilian s&re, imprisonment may not be
commuted into a fine or a period of community seevi On the other hand, sentences
handed down are usually much shorter than the mawrimrhe annual total of
“absolute objectors” sentenced to imprisonment Switzerland during the period
from 1999 to 2004 varied between 61 and 110n 2005 a military court in Bern
handed down a sentence of seven months’ imprisonhmena young Jehovah's
Witness, identified as “J”, who had failed to repéor recruitment the previous
November'°

Military exemption tax

The antecedents of the military exemption taXVelirpflichtersatzabgabe / taxe
d’exemption du service militairelate back at least to Article 3 of the military
organisation law of 190% the current arrangements were created by Law 662"
June 1959. Article 2 of that Law defined thosejacibto the tax as all male citizens
of the age group eligible for military service, winer or not resident in Switzerland,
who for more than six months of a given tax yearehafor whatever reason - not
been attached to a military or reserve unit, or wiave failed to attend when
summoned to perform their military service. Thisant primarily the large number -
since before 1990 about 50% of those eligible - wigwe exempted from military
service in the year in question on medical groummsas clergy, members of the
Federal Assembly, or essential hospital staff. It also of courseplied to
conscientious objectors who had persisted in tiedirsal to perform military service
notwithstanding criminal penalties.

Revisions to the Law in 1994 exonerated the mostredy handicapped persons, and
stipulated that other recognised disabled persensgfli from a 50% reduction in the

rate, which, with effect from 2004, was raisedrir@% of taxable income, or Fr.150

if greater, to 3% of taxable income, subject toiaimum payment of Fr.208

With the creation of Civilian Service in the mid3, the Law was redrafted so as to
exclude those who fulfilled this alternative to maity service (this included the
dropping of the word “military” from its French lg).** With this change, repeated
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imprisonment for non-payment of the military taxchme less of a focus for the
conscientious objection movement in Switzerlandntliahad previously beef.
Indeed, it seems that in the process of a subataatiraft of the Law in 2002, as part
of the overhaul of the federal taxation systemgpecific penalties for refusal to pay
the tax - between one and ten days imprisonmeergoh occasidfi- may have been
lost.

The European Court of Human Rights in the cas8lof v Switzerlantf, decided in
April 2009, found unanimously that the impositiohtbis tax on a person who had
been exempted from military service on medical gosy despite having been willing
to perform such service, constituted a violation Auticle 14 (prohibition of
discrimination), taken in conjunction with Artick (right to respect for private and
family life), of the European Convention on HumamgiRs. The replies to the
Committee's question in the list of issues regaydive tax, which are to be found in
paragraphs 150 - 153 of Switzerland's responsesth® list of issues
(CCPR/C/CH3/Q3/Add1) do not fully answer the isstased by this case.

The Glor decision itself did not address the issue of cammus objection to
military service. Nevertheless, the princighattthe Government does not have a
right to impose military service in a financial foron an unwilling citizen can
obviously be applied to conscientious objectors.

Although those who perform alternative service acg liable to the tax it still
impinges on conscientious objectors in two waysrosad above its general
discriminatory nature. First, only those who hbeen declared fit for military service
and do not qualify for any exemption are allowed apply for recognition as
conscientious objectors. The concept is still gmiged only in the context of the
performance of alternative service. In fact mahythmse who in practice are not
being called into the army would have a consciestiobjection to military service
and for some this extends to objecting to contidsuto military expenditure. Second,
it does affect “absolute objectors”, including,tis State Party admits in its replies to
the List of Issue§ Jehovah's Witnesses. Jehovah's Witnesses mamstrict and
unvarying interpretation of the biblical exhortatito “render unto Caesar those things
which are Caesar's” (coins bearing the emperord, hedhe original story), therefore
it is not surprising that they have not contestasl tax. Absolute objectors from other
backgrounds do not necessarily share this viewpoivhatever their sentences, all
such persons also acquire a criminal record; thbilily to a supplementary tax
represents yet another penalty resulting from thexaese of the freedom of thought
conscience and religion under article 18 of thedDawt. .

Revision of the Asylum Law
It will be recalled that the UN Commission on HunRights, in Operative Paragraph
7 of its Resolution 1998/77, “encourages Stateljestito the circumstances of the

15 See Prasad & Smythe, 1968, op cit p127

16 See Horeman & Stolwijk, 1998, op cit.

1 Glor v Switzerland, Application No. 13444/04. @ftzer Judgment delivered on™8pril
2009

18 CCPR/C/CH3/Q3/Add1, Para 152.



individual case meeting the other requirementfiefdefinition of a refugee as set out
in the 1951 Convention relating to the Status diuBees, to consider granting asylum
to those conscientious objectors compelled to lehea country of origin because
they fear persecution owing to their refusal tofgren military service when there is
no provision, or no adequate provision, for consodels objection to military
service.” In this the Commission was reinforcthg principles set out in 1979 by the
United Nations High Commissioner for Refugé&sThe UNHCR has subsequently
expanded with specific reference to conscientidysation:“Where military service
is compulsory, refugee status may be establishéloeifrefusal to serve is based on
genuine political, religious, or moral convictiors, valid reasons of conscience... In
conscientious objector cases, a law purporting ¢éoob general application may,
depending on the circumstances, nonetheless becpgosy where, for instance, it
impacts differently on particular groups, whereist applied or enforced in a
discriminatory manner, where the punishment itiseffxcessive or disproportionately
severeor where the military service cannot reasonably besetqal to be performed
by the individual because of his or her genuineeblor religious convictions... In
addition, the claimant may be able to establislhaancto refugee status where ... the
individual has a well-founded fear of serious hamasnt, discrimination or violence
by other individuals (for example, soldiers, loaathorities, or neighbours) for his or
her refusal to serveé®

On 20" December 200%, the Swiss Asylum Appeals CommissioAsylrekurs-
kommission - ARK ruled in favour of an Eritrean appellant who Iswn that he
would face the death penalty as a deserter if neped - a punishment which was
(reasonably) held to be disproportionate. Morepibe Commission took into
account the findings by the European Court of HuRaghts? and by Immigration
Appeals Tribunals in the UK and elsewhere that tieatment of deserters and
military service evaders in Eritrea constituteduman and degrading punishment
contrary to Article 3 of the European ConventionHuman Right$>

In October 2007 the Federal Justice and Police frepat (EJPE') was instructed to
begin work on a redraft of the Asylum Law; the fdesuas released for a public
consultation exercise to last from 15th Januarya® April 2009. In the explanatory
report to the proposed dr&fthe very first paragraph under the heading “Resi$on

19 UNHCRHandbook on Procedures and Criteria for Determifefugee Status under the 1951

Convention and the 1967 Protocol relating to théuStaf Refugeeb)N DocumentHCR/IP/4/Eng/REV.1,
Chapter V, B. (paras 167 - 174)

GUIDELINES ON INTERNATIONAL PROTECTION: Religion-Based Rigee Claims under Article
1A(2) of the 1951 Convention and/or the 1967 Prdtoelating to the Status of Refugees

HCR/GIP/04/06, (2004), Para 26.
2 Decision reported in EMARK 2006 No. 3, pp29 &f.se
= Said v Netherland9Application No.2345/02, Judgment df Suly 2005.
z Caroni, M. & Hofstatter, S. Fliichtlingsrechtliche und rechtsstaatliche Uberlagen zur
geplanten Teilrevision des Asylgezetses betreffasertion und DienstverweigerungASYL 3/08,
(Swiss Refugee Council™August 2008). (http://www.osar.ch/2008/08/07/eatrdesertion)
Eidgendssische Justiz- und Polizeidepartement
Rapport relatif a la modification de la loi sur $gl et de la loi fédéral sur les étrangets,
be found on the website of the Federal Immigredfice at:
http://mww.bfm.admin.ch/bfm/fr/home/themen/rechtsgtlagen/laufende_gesetzgebungsprojekte/asyl-
_und_auslaendergesetz.html
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the new amendments” cites the increase in the ruwfasylum applications lodged
by Eritreans - from 181 in 2005 to 1,207 in 200@ 4,661 in 2007, and states that
this at least in part is to be blamed on the 20@tg of the Asylum Appeals
Commission. In fact, however, as the report itsetifesses, the increasing number of
asylum applications from Eritreans is a Europe-wpleenomenon, reflecting the
situation in that country, and there is no evidetiheg following this ruling

Switzerland received a disproportionate numbeippfieations.

It is therefore stated that the first purpose a# firoposed revision is to excude
conscientious objectors, as well as deserters, fefagee statusjnlessthey qualify
otherwise — by contrast with rather than, as inUMNHCR guidelinessubject tahem
otherwise satisfying the criteria. Further aimslude the criminalisation of any act
by a person seeking asylum to publish criticismshefcountry he has left, and that
the rules regarding the safety of return to thentguof origin would be reversed, so
as to put the onus of proof on the potential degsort

The first specific proposal in the draft law is tedition of a new Article 3.3, which
would readPersons who are at severe risk or have a justifiedr of being so
exposed on the sole ground that they have refussdrive [in the military] or have
deserted, are not to be considered refuge®s.”.

To the general concern that the proposed Law niimghéirious respects be contrary to
Switzerland's obligations under the Refugee ConeenCPTI would add that it puts
at severe risk many persons who have fled Eritré@rev the unusually severe
treatment of declared conscientious objectors ahdre who seek to avoid military
service is very well documented; that as reportestéms to make no allowance for
the specific protections refugee law gives to c@mmous objectors from states where
they have no means of claiming such status; anditha&ffect would appear to fall
most heavily, and in a discriminatory fashion, oecldred and undeclared
conscientious objectors from the very state whieeg tire at present most in need of
protection.

% 3Ne sont pas des réfugiés les personnes qui sonséap a de sérieux préjudices ou craignent a juste

titre de I'étre au seul motif qu’elles ont refusgskrvir ou déserté



