Committee on the Elimination of Racial Discrimioati
Seventy-fifth session, August 2009

General Recommendation No. 32

The meaning and scope of special measures in thadmational Convention on
the Elimination of Racial Discrimination

|. Introduction

A) Background

1. At its 7F" session, the Committee on the Elimination of RaBiscrimination (the
Committee) decided to embark upon the task of idgaft new General Recommendation on
special measures, in light of the difficulties alvee in the understanding of such notion. At
its 72" session, the Committee decided to hold at its session a thematic discussion on the
subject of special measures within the meaningrtidles 1(4) and 2(2) of the Convention.
The thematic discussion was held on 4 and 5 Aug088 with the participation of States
parties to the Convention, representatives of them@ittee on the Elimination of
Discrimination against Women (CEDAW), the Interpatil Labour Organisation (ILO), the
United Nations Educational, Scientific and Cultu@rganization (UNESCO) and non-
governmental organizations. Following the discussidhe Committee renewed its
determination to work on a general recommendatiospecial measures, with the objective
of providing overall interpretative guidance on theaning of the above articles in light of

the provisions of the Convention as a whole.

B) Principal Sources

2. The General Recommendation is based on the Cibeefsi extensive repertoire of practice
referring to special measures under the Conventldommittee practice includes the
concluding observations on the reports of Statesegato the Convention, communications
under Article 14, and earlier general recommendatioin particular General
Recommendation 8 on Article 1, paragraphs 1 anél theoConvention, as well as General
Recommendation 27 on Discrimination against Romd, @eneral Recommendation 29 on
Article 1, paragraph 1, of the Convention (Descdmth of which make specific reference to

special measures.

3. In drafting the recommendation, the Committas &lso taken account of work on special
measures completed under the aegis of other Ukkrkelauman rights bodies, notably the

report by the Special Rapporteur of the Sub-Comiorisgn the Promotion and Protection of



Human Rights, and General Recommendation 25 of the Committe¢herElimination of

Discrimination against Women on ‘temporary spesiabsures®

C) Purpose

4. The purpose of the General Recommendation duide, in light of the Committee’s
experience, practical guidance on the meaning etiabmeasures under the Convention in
order to assist States parties in the dischargéhaif obligations under the Convention,
including reporting obligations. Such guidance rbayregarded as consolidating the wealth

of Committee recommendations to States partiegdegpspecial measures.

D) Methodol ogy

5. The Convention, as the Committee has observeadamy occasions, is a living instrument
that must be interpreted and applied taking intwoant the circumstances of contemporary
society. This approach makes it imperative to niegatext in a context-sensitive manner. The
context for the present recommendation includeaddtition to the full text of the Convention
including its title, preamble and operative ariclehe range of universal human rights
standards on the principles of non-discrimination @pecial measures. Context-sensitive
interpretation also includes taking into accoumt garticular circumstances of States parties
without prejudice to the universal quality of therms of the Convention. The nature of the
Convention and the broad scope of the Conventigmtsvisions imply that, while the
conscientious application of Convention principhah produce variations in outcome among
States parties, such variations must be fully fiagtie in light of the principles of the

Convention.

II. Equality and Non-Discrimination as the Basis ofSpecial Measures

A) Formal and de facto Equality

6. The International Convention on the EliminatadfrAll Forms of Racial Discrimination is
based on the principles of the dignity and equadityall human beings. The principle of
equality underpinned by the Convention combinemé&requality before the law with equal
protection of the law, witlsubstantive ode factoequality in the enjoyment and exercise of

human rightsas the aim to be achieved by the faithful impleragan of its principles.

B) Direct and I ndirect Discrimination
7. The principle of enjoyment of human rights on egqual footing is integral to the
Convention’s prohibition of discrimination on gralsof race, colour, descent, and national

or ethnic origin. The ‘grounds’ of discriminatiomeaextended in practice by the notion of

1 “The Concept and Practice of Affirmative Actiomdl report by special rapporteur, Mr. Marc
Bossuyt, E/CN.4/Sub.2/2002/21.
2 Adopted at the thirtieth session of the Commit&/89/38, Annex | (2004).



‘intersectionality’ whereby the Committee addresssiations of double or multiple
discrimination - such as discrimination on grounds gender or religion — when
discrimination on such a ground appears to exigtoimbination with a ground or grounds
listed in Article 1 of the Convention. Discriminati under the Convention includes purposive
or intentional discrimination and discrimination éffect. Discrimination is constituted not
simply by an unjustifiable ‘distinction, exclusianr restriction’ but also by an unjustifiable
‘preference’, making it especially important thaat8s parties distinguish ‘special measures’

from unjustifiable preferences.

8. On the core notion of discrimination, Generalkc&temendation 30 of the Committee
observed that differential treatment will ‘consté@udiscrimination if the criteria for such
differentiation, judged in the light of the objeas and purposes of the Convention, are not
applied pursuant to a legitimate aim, and are napgrtional to the achievement of this ain.’
As a logical corollary of this principle, Generaleédmmendation 14 observes that
‘differentiation of treatment will not constituteisdrimination if the criteria for such
differentiation, judged against the objectives potposes of the Convention, are legitiméte’.
The term ‘non-discrimination’ does not signify thecessity of uniform treatment when there
are significant differences in situation betweee person or group and another, or, in other
words, if there is an objective and reasonablefication for differential treatment. To treat
in an equal manner persons or groups whose sitisadie objectively different will constitute
discrimination in effect, as will the unequal tmeant of persons whose situations are
objectively the samél'he Committee has also observed that the appmlitati the principle of

non-discrimination requires that the charactelssticgroups be taken into consideration.

C) Scope of the Principle of Non-Discrimination

9. The principle of non-discrimination, accordirgArticle 1.1. of the Convention, protects
the enjoyment on an equal footing of human rightsl &undamental freedoms ‘in the
political, economic, social, cultural or any otltiedd of public life.” The list of human rights
to which the principle applies under the Conveni®not closed and extends to any field of
human rights regulated by the public authoritietha State party. The reference to public life
does not limit the scope of the non-discriminatiprinciple to acts of the public
administration but should be read in light of psiens in the Convention mandating
measures by States parties to address racial rdisation ‘by any persons, group or

organization?

% General Recommendation No. 30, paragraph 4.
* A/48/18, chapter VIII B.
® Article 2.1. (d); see also Article 2.1. (b).



10. The concepts of equality and non-discriminatiothe Convention, and the obligation on
States parties to achieve the objectives of thev@ation, are further elaborated and

developed through the provisions in Articles 1.4 ar? regarding special measures.

lll. The Concept of Special Measures

A) Objective of Special Measures. Advancing Effective Equality

11. The concept of special measures is based qrritiaple that laws, policies and practices
adopted and implemented in order to fulfil obligas under the Convention require
supplementing, when circumstances warrant, by toption of temporary special measures
designed to secure to disadvantaged groups tharfdlequal enjoyment of human rights and
fundamental freedoms. Special measures are oneocc@nmpin the ensemble of provisions in
the Convention dedicated to the objective of elatiimg racial discrimination, the successful

achievement of which will require the faithful ingphentation of all Convention provisions.

B) Autonomous Meaning of Special Measures

12. The terms ‘special measures’ and ‘special amucrete measures’ employed in the
Convention may be regarded as functionally equiteded have an autonomous meaning to
be interpreted in light of the Convention as a whehich may differ from usage in particular
States parties. The term ‘special measures’ inslafo measures that in some countries may
be described as “affirmative measures”, “affirmatiaction” or “positive action” in cases
where they correspond to the provisions of artidé$) and 2(2) of the Convention, as
explained in the following paragraphs. In line witlhe Convention, the present
recommendation employs the terms ‘special measaréspecial and concrete measures’ and
encourages States parties to employ terminologyctearly demonstrates the relationship of
their laws and practice to these concepts in thewv@ation. The term ‘positive
discrimination’ is, in the context of internationaliman rights standards,cantradictio in

terminisand should be avoided.

13. ‘Measures’ includes the full span of legislatiexecutive, administrative, budgetary and
regulatory instruments, at every level in the Stapparatus, as well as plans, policies,
programmes and preferential regimasareas such as employment, housing, education,
culture, and participation in public lifer disfavoured groups, devised and implemented on
the basis of such instruments. States parties gdhioclude as required in order to fulfil their
obligations under the Convention, provisions oncsgemeasures in their legal systems,
whether through general legislation or legislatthrected to specific sectors in light of the
range of human rights referred to in Article 5 bé tConvention, as well as through plans,
programmes and other policy initiatives referredatmve at national, regional and local

levels.



C) Special Measures and Other Related Notions

14. The obligation to take special measures isndistrom the general positive obligation of
States parties to the Convention to secure hunggmsrand fundamental freedoms on a non-
discriminatory basis to persons and groups sulifedheir jurisdiction; this is a general
obligation flowing from the provisions of the Comimn as a whole and integral to all parts

of the Convention.

15. Special measures should not be confused wittif&p rights pertaining to certain

categories of person or community, such as, fomgka the rights of persons belonging to
minorities to enjoy their own culture, profess gmdctise their own religion and use their
own language, the rights of indigenous peoplesludtieg rights to lands traditionally

occupied by them, and rights of women to non-igettireatment with men, such as the
provision of maternity leave, on account of biotagidifferences from mehSuch rights are

permanent rights, recognised as such in humansrightruments, including those adopted in
the context of the United Nations and its agencitates parties should carefully observe
distinctions between special measures and perméoemn rights in their law and practice.
The distinction between special measures and pemaights implies that those entitled to

permanent rights may also enjoy the benefits ofispeeasures.

D) Conditions for the Adoption and I mplementation of Special Measures

16. Special measures should be appropriate toitixatisn to be remedied, be legitimate,
necessary in a democratic society, respect theiphas of fairness and proportionality, and
be temporary. The measures should be designednapleénmented on the basis of need,
grounded in a realistic appraisal of the curretuasion of the individuals and communities

concerned.

17. Appraisals of the need for special measureslghee carried out on the basis of accurate
data, disaggregated by race, colour, descent dmiteair national origin and incorporating a
gender perspective, on the socio-economic andralifistatus and conditions of the various
groups in the population and their participationhia social and economic development of the

country’.

18. States parties should ensure that special me=aave designed and implemented on the
basis of prior consultation with affected commuestiand the active participation of such

communities.

® See CEDAW General Recommendation 25, paragraph 16.

" See for example paragraph 19 of CEDAW General Revendation 25, and paragraph 12 of the
Recommendations of the Forum on Minority Issuesigints to education, A/HRC/10/11/Add.1
(2009).

® Article 2.2. includes the term ‘cultural’ as wal ‘social’ and ‘economic’.



IV. Convention Provisions on Special Measures

A) Article 1, paragraph 4

19. Article 1, paragraph 4 of the Convention sipes that “special measures taken for the
sole purpose of securing adequate advancement rtdirceacial or ethnic groups or
individuals requiring such protection as may beessary in order to ensure such groups or
individuals equal enjoyment or exercise of humaghts and fundamental freedoms shall not
be deemed racial discrimination, provided, howewbgt such measures do not, as a
consequence, lead to the maintenance of sepaghts for different racial groups and that
they shall not be continued after the objectives vidnich they were taken have been

achieved”.

20. By employing the phrasesHall not be deemed racial discriminatioly Article 1,
paragraph 4 of the Convention makes it clear thatial measures taken by States parties
under the terms of the Convention do not constidiigerimination, a clarification reinforced
by the travaux préparatoiresof the Convention which record the drafting charigem
‘should not be deemed racial discrimination’ togbmot be deemed racial discrimination’.
Accordingly, special measures are not an exceptighe principle of non-discrimination but
are integral to its meaning and essential to thev€uation project of eliminating racial

discrimination and advancing human dignity andaiie equality.

21. In order to conform to the Convention, spepiahsures do not amount to discrimination
when taken for thesble purposé of ensuring equal enjoyment of human rights and
fundamental freedoms. Such a motivation should bdemapparent from the nature of the
measures themselves, the arguments used by theriiaghto justify the measures, and the
instruments designed to put the measures intoteffé® reference to ‘sole purpose’ limits

the scope of acceptable motivations for specialsones within the terms of the Convention.

22. The notion ofadequate advancementin Article 1, paragraph 4, implies goal-directed
programmes which have the objective of alleviatimgd remedying disparities in the
enjoyment of human rights and fundamental freedafiscting particular groups and
individuals, protecting them from discriminationuc® disparities include but are not
confined to persistent or structural disparitiesl de factoinequalitiesresulting from the
circumstances of history that continue to deny tnerable groups and individuals the
advantages essential for the full development efriltiman personality. It is not necessary to
prove ‘historic’ discrimination in order to validata programme of special measures; the
emphasis should be placed on correcting presemamties and on preventing further

imbalances from arising.



23.The term protection’ in the paragraph signifies protection from viddas of human

rights emanating from any source, including disanatory activities of private persons, in
order to ensure the equal enjoyment of human rights fundamental freedoms. The term
‘protection’ also indicates that special measuresy mave preventive (of human rights

violations) as well as corrective functions.

24. Although the Convention designateacial or ethnic groups or individuals requiring

... protection’ (Article 1, paragraph 4), and ‘racial groups odividuals belonging to them’
(Article 2, paragraph 2), as the beneficiaries péctal measures, the measures shall in
principle be available to any group or person cegeby Article 1 of the Convention, as
clearly indicated by theravaux préparatoire®f the Convention, as well as by the practice of

States parties and the relevant concluding obsensbf the Committe®.

25. Article 1, paragraph 4 is expressed more byo#wn Article 2, paragraph 2 in that it

refers to individuals ‘requiring ... protection’ witht reference to ethnic group membership.
The span of potential beneficiaries or addresséespecial measures should however be
understood in light of the overall objective of @envention as dedicated to the elimination
of all forms of racial discrimination, with specialeasures are an essential tool, where

appropriate, for the achievement of this objective.

26. Article 1, paragraph 4 provides for limitatioms the employment of special measures by
States parties. The first limitation is that theaswres should not lead to the maintenance

of separate rights for different racial groups. This provision is narrowly drawn to refer to
‘racial groups’ and calls to mind the practice gbaktheid referred to in Article 3 of the
Convention which was imposed by the authoritiethefState, and to practices of segregation
referred to in that article and in the preamblehi® Convention. The notion of inadmissible
‘separate rights’ must be distinguished from riglaiscepted and recognised by the
international community to secure the existence idedtity of groups such as minorities,
indigenous peoples and other categories of perdwsevrights are similarly accepted and

recognised within the framework of universal humghts.

27. The second limitation on special measuresas‘they shall not be continued after the
objectives for which they have been taken have beechieved. This limitation on the
operation of special measures is essentially fanatiand goal-related: the measures should
cease to be applied when the objectives for whiely ivere employed — the equality goals —

have been sustainably achiev&dlhe length of time permitted for the duration bkt

° See also paragraph 7 above.
19 CESCR General Comment No. 20, paragraph 9.



measures will vary in light of their objectivesgtimeans utilised to achieve them, and the
results of their application. Special measures lshdherefore, be carefully tailored to meet

the particular needs of the groups or individualscerned.

B) Article 2, paragraph 2

28. Article, paragraph 2 of the Convention stipegathat “States parties shall, when the
circumstances so warrant, take, in the social, @ois) cultural and other fields, special and

concrete measures to ensure the adequate develoanieprotection of certain racial groups

or individuals belonging to them, for the purpodegoaranteeing them the full and equal

enjoyment of human rights and fundamental freeddiese measures shall in no case en tall
as a con sequence the maintenance of unequal arasepights for different racial groups

after the objectives for which they were taken hagen achieved”.

29. Article 1, paragraph 4 of the Convention iseesiglly a clarification of the meaning of

discrimination when applied to special measuresicler2, paragraph 2 carries forward the
special measures concept into the realm of ob&igatof States parties, along with the text of
Article 2 as a whole. Nuances of difference in tise of terms in the two paragraphs do not

disturb their essential unity of concept and puepos

30. The use in the paragraph of the vestiall' in relation to taking special measures clearly
indicates the mandatory nature of the obligatiotak® such measures. The mandatory nature
of the obligation is not weakened by the additibithe phrasewhen the circumstances so
warrant’, a phrase which should be read as providing canter the application of the
measures. The phrase has, in principle, an obgctiganing in relation to the disparate
enjoyment of human rights by persons and grougkearState party and the ensuing need to

correct such imbalances.

31. The internal structure of States parties, wdretimitary, federal or decentralised, does not
affect their responsibility under the Conventiomen resorting to special measures, to secure
their application throughout the territory of th&ate. In federal or decentralised States, the
federal authorities shall be internationally respble for designing a framework for the

consistent application of special measures in aitspof the State where such measures are

necessary.

32. Whereas Article 1, paragraph 4 of the Conventises the term ‘special measures’,
Article 2, paragraph 2 refers tespecial and concrete measurésrhe travaux préparatoires

of the Convention do not highlight any distinctioatween the terms and the Committee has



generally employed both terms as synonymiduBearing in mind the context of Article 2 as
a broad statement of obligations under the Conemnthe terminology employed in Article

2, paragraph 2, is appropriate to its context tufing on the obligation of States parties to
adopt measures tailored to fit the situations tadraedied and capable of achieving their

objectives.

33. The reference in Article 2, paragraph 2 regaydhe objective of special measures to
ensure adequate development and protectiorof groups and individuals may be compared
with the use of the term ‘advancement’ in Articlepdragraph 4. The terms of the Convention
signify that special measures should clearly bégediups and individuals in their enjoyment
of human rightsThe naming of fields of action in the paragrapbkocial, economic, cultural
and other fields’ - does not describe a closedllisprinciple, special measures can reach into
all fields of human rights deprivation, includingptivation of the enjoyment of any human
rights expressly or impliedly protected by Artideof the Convention. In all cases it is clear
that the reference to limitations of ‘developmenefates only to the situation or condition in
which groups or individuals find themselves andasa reflection on any individual or group

characteristic.

34. Beneficiaries of special measuresinder Article 2, paragraph 2 may be groups or
individuals belonging to such groups. The advancgnand protection of communities
through special measures is a legitimate objettivae pursued in tandem with respect for the
rights and interests of individuals. The identifioa of an individual as belonging to a group
should be based on self-identification by the ifdiial concerned, unless a justification exists

to the contrary.

35. Provisions on thdéimitations of special measuresin Article 2, paragraph 2, are in
essence the samejutatis mutandisas those expressed in Article 1, paragraph 4. The
requirement to limit the period for which the measuare taken implies the need, as in the
design and initiation of the measures, for a caig, system of monitoring their application
and results using, as appropriate, quantitative qralitative methods of appraisal. States
parties should also carefully determine whetheratieg human rights consequences would
arise for beneficiary communities consequent upoalaupt withdrawal of special measures,

especially if such have been established for attgngeriod of time.

1 The UN declaration on the Elimination of All FormiRacial Discrimination referred, in Article
2.3. to ‘special and concrete measures’. Seepalsagraph 12 above.



V. Recommendations for the preparation of reports lp States parties

36. The present guidance on the content of repmtdirms and amplifies the guidance
provided to States parties in the Harmonized Guidslon Reporting to the International
Human Rights Treaty Monitoring BodiéSand the Guidelines for the CERD-specific
document to be submitted by States parties undielé\®, paragraph 1 of the Conventign.

37. Reports of States parties should describe @p®eiasures in relation to any articles of the
Convention to which the measures are related. Eiperts of States parties should also

provide information, as appropriate, on:

» The terminology applied to special measures asrata® in the Convention;

» the justifications for special measures, includialgvant statistical and other data on
the general situation of beneficiaries, a briefoart of how the disparities to be
remedied have arisen, and the results to be expdcten the application of
measures;

» the intended beneficiaries of the measures;

» the range of consultations undertaken towards dioptéon of the measures including
consultations with intended beneficiaries and withil society generally;

» the nature of the measures and how they promotadis@ncement, development and
protection of groups and individuals concerned;

» the fields of action or sectors where special messhave been adopted;

* where possible, the envisaged duration of the nmeasu

» the institutions in the State responsible for impdating the measures;

* the available mechanisms for monitoring and evadonatf the measures;

» participation by targeted groups and individualshi@ implementing institutions and
in monitoring and evaluation processes;

» the results, provisional or otherwise, of the aggilon of the measures;

» plans for the adoption of new measures and théipagtons thereof;

» information on reasons why, in light of situatidhat appear to justify the adoption

of measures, such measures have not been taken.

38. In cases where a reservation affecting Conwengirovisions on special measures is
maintained, States parties are invited to providerination as to why such a reservation is
considered necessary, the nature and scope oéskevation, its precise effects in terms of
national law and policy, and any plans to limitwithdraw the reservation within a specified

time-frame. In cases where States parties have tedloppecial measures despite the

12 HRI/MC/2006/3.

10



reservation, they are invited to provide information such measures in line with the

recommendations in paragraph 37 above.

13 CERD/C/2007/1.
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