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CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 4) (continued)

Initial report of Switzerland (continued) (CCPR/ C/81/Add.8; HRI/CORE 1/ Add. 29)

1. At the invitation of the Chairman, the nenbers of the del egati on of
Switzerland took places at the Conmittee table.

2. The CHAIRMAN invited those nenbers of the Committee that had not yet
done so to ask questions related to section | of the list of issues
(CCPR/ C/ 58/ L/ SW/ 3).

3. M. BUERGENTHAL said that the decisions of the European Court of Human
Ri ghts were apparently applied in Switzerland as if they were donestic |aw,

t he deci sions having been circulated to that end. He wondered if there was
any plan to do the sanme with the decisions, views and general conments of the
Conmittee, since that would help to give the Covenant a status in Swiss | aw
simlar to that of the European Convention

4, The report stated (para. 93) that extradition was not granted unl ess the
requesting State guaranteed that the person sought woul d not be executed or
subjected to treatnent violating his physical integrity. The paragraph
referred, however, to a case in which a country had failed to honour such an
undert aki ng, and he wondered what action the Government of Switzerland had
taken and how Swit zerl and policed conpliance with such undertakings after

i ndi vi dual s had been extradited.

5. As for conmittal to nmental institutions (para. 122), he did not
under st and whet her the decision was a purely nedical one or a judicial one,
and he woul d wel cone i nformation regardi ng the saf eguards procedure for such
conmittals and whether there was judicial review of decisions to extend the
[ ength of detention for the individuals concerned.

6. He requested clarification of the statenent nade during the di scussion
of Switzerland s reservation to article 26 of the Covenant which seenmed to say
either that Switzerland did not have a general due-process clause inits
Constitution or that such a clause was not necessary.

7. Ms. EVATT said that Switzerland had a | ong-standi ng denocratic
tradition and respect for human rights and it was regrettable that it had
entered reservations to the Covenant. The report (para. 486 et seq.)
referred to the recognition given to specific mnorities, but article 27 of

t he Covenant applied to all minorities and she wondered how Switzerl and
ensured the enjoynent by all its mnority groups of the rights protected
therein. For instance, a case had recently been reported of a Mislimteacher
being refused the right to continue her work while wearing the head-coveri ng,
or foulard.

8. The establishnment of the Federal Conmi ssion on Raci smwas a wel cone
devel opnent but raci smand xenophobi a constituted a serious and grow ng
probl em and she asked whet her the Conmi ssion organi zed, or intended to
organi ze, programres of comunity education and whether it had any
conciliation function in relation to allegations of racial discrimnation
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9. The abuses committed in the nane of protecting the children of nonads
(para. 489 of the report) had apparently ceased, with an official apol ogy from
t he foundati on concerned and conpensation for the victins. She would like to
know whet her that conpensation had resulted fromthe Swi ss | egal system and
the basis on which it had been assessed and al so whether the children of

nonads were undergoi ng any other formof discrinmnation in terns of the
application of juvenile justice or welfare |laws, and whether they constituted
a higher proportion of the total nunmber of children renoved fromtheir

fam lies than their nunbers warranted.

10. Switzerland was in the process of ratifying the Convention on the R ghts
of the Child and she wondered whether it had any plan to rai se the age of
crimnal liability for children; the report (paras. 169 to 173) suggested that
children as young as seven might be held in short-termdetention in youth
custody centres. Further information would be wel cone.

11. It was not clear whether children born out of wedl ock had equality in
all aspects of their civil status, including the right to nationality by
descent fromtheir parents, the right to succession and the regi ne of parental
cust ody.

12. She wel coned the Equality Act and other refornms and asked whether the

di vorce | aw had yet been reformed and whether it was intended to extend

nati onal service obligations to wonen. Finally, she wondered whether the
reforns, and especially the Equality Act, would render it possible for
Switzerland to withdraw its reservations to article 26, since paragraph 483 of
the report noted that it was mainly wonen’s inequality that had inspired it.

13. M. KRETZMER said that the Conmittee had not received a full answer to
question (j) on ill-treatnent of the person. It needed details of the

i nternal mechani snms that existed to verify conplaints. The weakest link in
terms of the rights of the individual in the Swiss crimnal process was

bet ween arrest and presentation before a judge, during which period the

i ndi vidual was not entitled to see a | awyer and access to famly m ght be
restricted. Information from NG3s all eged mi streatnment of detainees at that
stage. He would like to know what powers of arrest the police had and under
what conditions, whether there were statistics on the nunber of people
arrested and subsequently rel eased wi thout being charged and whet her there was
a supervision nmechanismto ensure that the police did not arrest anyone except
on grounds laid down by the |aw

14. The report (para. 132) stated that the right to be brought before the
conpetent authority without delay did not apply in the event of a decision to
extend pre-trial detention; it would be interesting to know what the procedure
was for deciding that pre-trial detention was going to be extended if the
person detai ned did not have the right to be brought before the authority.

15. Ms. MEDINA QU ROGA said that she had a nunber of questions regarding
detention. What period el apsed between the arrest and the first questioning
(para. 126) and between detention and provisional detention (para. 128)? Wat
steps were taken between arrest and the tine when the arrested person was
permitted to contact a |l awyer, and how i nportant was what happened during that
period for the trial (para. 129)? Paragraph 133 stated that detention



CCPR/ C/ SR. 1538
page 4

normal |y ended when it was no longer justified, but article 9 of the Covenant
provi ded that persons should not be detai ned beyond “a reasonable tine”, and
she wished to know what criteria were used to deci de what was a reasonabl e
time. Paragraph 133 also stated that the European Court of Hunman Ri ghts had
accepted that a detention period of four years and three days was not
excessive, but it certainly went beyond the reasonable tine stipulated in
article 9.

16. It was inportant to know the criteria that were applied to deci de when
article 9 was being infringed because, in paragraph 180 of the report, it was
stated that the conditions applicable to untried prisoners were nore stringent
with respect to visits, leave entitlenents, |eisure, training and
correspondence than those applied to convicts. Conbined with the fact that a
person could be held in pre-trail detention for as nmuch as four years and

t hree days, that produced a situation that was clearly inconpatible with the
Covenant .

17. She wondered what was neant by the “detention of habitual offenders”
(para. 146)? Wre they serving a sentence, and how did the system function?
Did the reference to such detention being a protective neasure whose duration
was at least two thirds of the sentence awarded (para. 149) nean that it was a
part of the sentence or separate fromit, and howdid it work?

18. Wth regard to article 3 of the Covenant, she said she was pleased to
note the progress that Switzerland had made in matters of equality between nen
and woren, and she wondered what had been done to pronote the necessary
cultural change of attitude and what adninistrative and | egal steps had been
taken to equalize househol d duties between nen and wonen. One of the main
reasons why there were so few wonen in senior positions in Swiss life and in
hi gher education was probably that they were responsible for the home and the
children and not enough facilities had been provided to equalize donestic
obligations. |In that connection, she asked whether there was paternity |eave
in Swtzerland, whether fathers could take tinme off work to care for sick
children and whether child-care facilities were available to parents who were
bot h enpl oyed.

19. M. LALLAH said that Swi ss courts presunably applied the Covenant only
to the extent that reservations had not been entered to certain provisions.
He wondered what woul d happen, therefore, if the Conmittee shoul d decide that
a reservation was not valid and whether the courts would accept the
Conmittee’ s decision or views.

20. Wth regard to the reservation to article 26, he noted that Switzerland
was a party not only to the European Convention on Hunman Rights but also to
all its Protocols, one of which related to the right to protection of

property, a right that was not protected by the Covenant. He wondered,
therefore, why Switzerland had not included anong the rights protected by
article 26 not only the Covenant rights but also those other rights it had
agreed to protect under the European Protocols so as to prevent discrimnatory
treatment of people in respect of their property rights on grounds of race,
ethnic origin or sex.
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21. It was nost surprising that, in a country like Switzerland, an arrested
person’s access to fanmily, |lawer and doctor was not guaranteed. Good and bad
pol i cemen existed, and there had to be some formof regulation. Article 2,

par agraph 3, subparagraph (a), of the Covenant stated that violations of a
person’s rights or freedons by persons acting in an official capacity had to
be renmedi ed, and the Comm ttee’s General Comment on article 7 stated that the
protection of the detainee required that pronpt and regul ar access be given to
doctors, lawers and famly menbers. The first hours of detention were
crucial for the physical integrity of the person in the hands of the State

wi t hout any outside protection.

22. Par agraph 166 of the report stated that 45 per cent of the prisoners in
Switzerland were foreigners, a fact that was attributable to the increased
nunber of arrests of foreigners entering the country for the express purpose
of committing offences. That mght well be so, but he would like to know what
proportion of that 45 per cent consisted of foreigners resident in

Swi t zer | and.

23. The CHAI RMAN, speaking as a nmenber of the Committee, requested further

i nformati on on the detention of habitual offenders and, nore specifically, on
what was neant by their detention being first and forenost a protective
neasure. It hardly seened to be a nmeasure designed to protect the habitua

of fender. He would al so welcone clarification of the statement that the
length of their detention was at |east two thirds of the sentence awarded and
whet her that was in connection with a new offence or neant that the offender
could not be released until two thirds of the sentence had been served.

24, Lastly, his own experience indicated that unequal opportunities for nen
and woren in higher education and the upper levels of the public and private
sectors in Switzerland were often due to unequal conditions with regard to
child care

25. M. HELD (Switzerland) said that his country had entered a reservation
to article 26 of the Covenant in the interests of transparency and because of
the limtations inposed by article 113 of the Constitution on the power of the
Federal Tribunal to overturn legislation. Switzerland had not entered a
reservation to article 14 of the European Convention on Hunan Ri ghts since
that provision mirrored the guarantees in article 4 of the Constitution,
whereas, according to the Cormittee's general conment 18 (adopted

9 Novenber 1989), article 26 of the Covenant provided in itself an autononous
right.

26. Switzerland' s reservation was not a criticismof the Comrittee's
jurisprudence but a neans of accomodating an inportant feature of its
constitutional and judicial systemand averting the creation of varying
degrees of protection under the various human rights instruments.

27. As to Switzerland' s likely reaction if the Comrittee declared its
reservation to article 26 - or to any other provision - inadm ssible, the
Eur opean Court of Human Rights had done so with regard to certain Sw ss
reservations to European |egislation and Switzerland had accepted that
decision. It might well do likewise in the case of a decision by the
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Conmittee but, until a particular reservation was specified and reasons given
for declaring it inadmssible, that was pure specul ation

28. The question had been asked why Switzerland had not included the right
to protection of property anong the rights protected by article 26. Wile
parties could limt certain of their treaty obligations, they could not

unil ateral ly expand the scope of an international instrunment. As to whether
t he nunber of reservations |odged by Switzerland to the Covenant was
excessive, he recalled that Switzerland had withdrawn its reservation to
article 20, paragraph 2, in view of the entry into force of new provisions
concerning racial discrimnation

29. It was for the courts to decide in specific cases whether the Covenant's
provisions were directly applicable. The Federal Tribunal had, in fact,
recogni zed the direct applicability of the guarantees enanating fromthe
Covenant and had applied the Covenant's provisions in its own decisions.

30. On non-derogable rights, he said that Switzerland' s understandi ng of
article 4, paragraphs 1 and 2, of the Covenant, was that the non-derogabl e
rights were those enshrined in articles 6, 7, 8 (paras. 1 and 2), 11, 15, 16
and 18, while the other rights could be derogated fromonly if that did not
entail discrimnation of any sort.

31. As to whether legislation that ran counter to the provisions of the
Covenant coul d be overturned by the Federal Tribunal, he said that, while that
body was enpowered to determi ne that cantonal |egislation violated the
Covenant and thus annul it, it could not annul a federal |aw because it was

i nconpatible with the Covenant, although it could find to that effect. |Its
noral authority was such, however, that the offending | aw nmight well be

wi t hdr awn.

32. As to whether Parlianment had al ready disnmissed any civil servants,

m nisters or federal councillors fromtheir posts and if so, how many, he said
he had no statistics on the subject. A federal councillor whose spouse had
been inplicated in a crinmnal matter had recently been subjected to

i mpeachnent proceedi ngs by the Chanbers, but had resigned before the

cul mnation of the proceedings. An option for |egal action against federa
councillors and civil servants thus existed, though fortunately such measures
rarely needed to be appli ed.

33. Concerning the extradition case in which the relevant conditions had not
been respected by the receiving Governnment, he did not know exactly what
action his Governnment had taken but inmagined that it woul d have protested

agai nst the violation and would be reluctant in future to grant extradition to
t he country concer ned.

34. Wth respect to the protection of minorities other than |inguistic ones,
the Council of Europe had recently adopted a Framework Convention for the
Protection of Mnorities which Switzerland would ratify very shortly. As part
of that process, it was currently considering the definition of a mnority,
somet hing that was not done in the Framework Convention. Once those

del i berati ons had been conpleted, his Governnent would be in a better position
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to identify the scope of its obligations concerning mnorities and the steps
it should take with regard to their treatnent.

35. M. SCHURMANN (Switzerland), referring to the principle of equality, as
enunciated in article 4 of the Constitution, said that the intention was
clearly that not only both nmen and wonen but al so foreigners should be
entitled to avail thenselves of the guarantee of equality before the | aw

The wording of article 4 was somewhat outnoded, since it had been adopted

120 years previously. An update of the Constitution drafted in 1995, but not
yet adopted, had the followi ng wording for article 4: "Everyone is equa
before the law. No one shall be subjected to discrimnation on grounds of
origin, sex, race, |language, social status or religious, philosophical or

political convictions." A third clause dealt specifically with equality of
t he sexes.
36. Did the nentally ill have the right to marry? Yes, in accordance with a

provision of the Gvil Code that had been interpreted in conformty with the
Constitution, the European Convention on Human Rights and the Covenant. Under
the draft revision of the divorce legislation currently before the Chanbers,
the provision would be abolished and, in the future, the ability to exercise
one's own judgenent woul d be the decisive factor

37. A series of questions had been asked about police custody and pre-trial
detention. There was no national penal code for Switzerland as a whol e:

each canton had its own penal code, and that made for many difficulties.
Nevert hel ess, the decisions of the Federal Tribunal constituted a m nimnmm
standard valid for every canton. |If a given canton's penal code did not
provide for a certain guarantee, the decisions of the Federal Tribunal night
very clearly outline such a guarantee

38. He was unable to say whether pre-trial detention was used w th undue
frequency in Switzerland, since he had no appropriate statistics. The Federa
Tribunal was very strict in applying the requirenments for issuing a pre-tria
detention order, however, which included the existence of serious suspicions
of an offence and a reason for such detention, such as danger of collusion, of
flight or repetition of the offence. In all cantons, the duration of police
custody was restricted to 24 to 48 hours.

39. Renedi es were avail able at the cantonal |evel and through a public-Iaw
action before the Federal Tribunal. |In sone cantons, the first appeal had to
be addressed to the local adm nistration, but any administrative decision
could be appealed to a judicial authority.

40. In cases of pre-trial detention, ex officio | egal counsel was made
avail able, if necessary fromthe nonent the prelimnary investigation began
The provision of |egal counsel fromthe outset of police custody was under
serious consideration. It was argued, however that, by pernitting premature
contact between all eged of fenders and | egal counsel, such a neasure night
conpromi se crimnal investigations.

41. Conf essi ons obtai ned under duress could never be used in crimna
proceedings. Al cantons, to the best of his know edge, had | egislative
provisions to exclude the use of such confessions.
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42. Concerning the restrictions on the application of the general police

cl ause, the Federal Tribunal had established three conditions that nust be
net: there nmust be a serious threat to public order, the situation nust be
sufficiently unpredictable to preclude tinely action by the authorities and

t he neasure nust be inpl enented exclusively in a specific situation, tinme and
pl ace.

43. On the right to be brought a second tine before a judge or other
judicial authority in the event of a prolongation of detention, he said that a
detai nee could at all times nake an application for discharge.

44, On the coment regarding the inportance of due process during the period
t he accused was in police custody and was not entitled to | egal counsel, he
said that the rights of the accused nmust be guaranteed at the earliest stage
of investigation and in respect of the use of any evidence in court.

45, The criteria for determ ning whether the duration of detention was
reasonabl e were the same as those applied in respect of article 14 of the
Covenant, namely, the complexity of the case, the behaviour of the authorities
and the behaviour of the detainee. The case of pre-trial detention |asting
for four years and three days had invol ved an econonic crine of extrene

conpl exity.

46. On security guarantees for habitual offenders, he read out a provision
of the Penal Code which outlined the criteria for deternining that a detainee
had a tendency to delinquency.

47. M. LINDENVANN (Switzerland), replying to the question as to whether a
child born of an adulterous relationship could be recognized, said that, under
the Swiss Cvil Code, a worman's husband was the presunmed father of her child.
Consequently, a third party could not recognize a child born in wedl ock,

t hough the husband hinmself, or the child, if the spouses ceased to nmaintain a
conjugal relationship during his or her mnority, could challenge the
presunption of paternity in court. One of the nmain concerns of Swi ss

| egi slation was to ensure that all children had two | egal parents.

48. Recogni ti on of children adopted abroad was regul ated by internationa
instruments and Swiss legislation. If a child could be acknow edged as
legitimate right away, that acknow edgnment was inmmediately valid and there was
no waiting period. |f acknow edgnment was not possible i mediately, the
adoptive parents could, under certain conditions, go through the adoption
procedure again, so that a waiting period night be necessary.

49, M. BLOCH (Switzerland), replying to a question concerning guarantees
against the ill-treatment of persons in police custody, said that all the
all egations of ill-treatnment nmade by NGOs, related to six cantons visited
during the current year by the European Conmittee for the Prevention of
Torture and | nhuman or Degradi ng Treatnent or Puni shment. The cantons in
guestion were preparing their response to the allegations and a statenent
on the subject by the Federal Governnent woul d be published in March 1997

50. Wth regard to questions concerning the right of a person in police
custody to be exam ned by a physician of his or her choice, he said that, for
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security reasons and in view of the shortness of the period spent in police
custody, there was no practical need to provide for such a right, which was
not to be found in the Federal Constitution, the European Convention or the
draft texts of a possible additional protocol to the European Convention. The
right in question was thus clearly unacceptable to the States menbers of the
Counci|l of Europe and its refusal did not constitute a breach of hunman rights.

51. As for prison overcrowding, new prisons had been opened in 1994 and 1995
and overcrowdi ng had since steadily dimnished to the extent that, in
February 1996, some prisons were no |longer full.

52. In 1995, the daily average nunber of persons serving sentences of

i mpri sonnment had been 4,234, including 258 wonen, while the daily average
nunmber of persons detained prior to trial, by police order or pending
extradition had been 1,993. The country’'s 172 penitentiary establishments had
a total of 6,480 places.

53. O the total nunber of persons serving sentences of inprisonnent,

51 per cent were Swiss citizens and 49 per cent aliens, including 27 per cent
resident in Switzerland and 22 per cent doniciled abroad. On the other hand,
only 28 per cent Swiss, as against 72 per cent foreigners, had been held in
pre-trial detention on 3 April 1995, 35 per cent of the foreign detainees
being domiciled in Switzerland, 31 per cent in another country and 34 per cent
havi ng no known domicile.

54. In reply to a question concerning pre-trial detention asked by

Ms. Medina Quiroga, he said that the legal basis and nodalities of the
nmeasure were set forth in the cantonal codes of criminal procedure. Persons
were held in pre-trial detention when there was a serious indication of guilt,
al t hough no definitive conviction had been pronounced by a court. Under
article 69 of the Penal Code, pre-trial detention was deducted fromthe
eventual sentence passed provided that the convicted person had not, by his
behavi our after conmi ssion of the offence, given grounds for pre-tria
detention or its prol ongation.

55. If the of fender was sentenced to a fine, the judge could take pre-tria
detention into account to an equitable extent. Statistics showed that
pre-trial detention was deducted fromthe sentences of about 10,000 persons,
or 15 per cent of all convicted persons, every year. The average term of

i mprisonnment was 50 days while the average length of pre-trial detention

was 5 days.

56. M. ZURCHER (Switzerland), replying to a question relating to schoo
attendance by nomad children, said that the law required all children in
Switzerland to have access to primary schooling. The difficulty was of a
purely practical nature, in that Switzerland had no "flying school s" that
could follow nonad fanilies on their travels during the summer nonths. \Wen
the parents settled down for the winter, the problem of school attendance by
normad chil dren ceased to exist.

57. A question asked in connection with the maxi mumlength of pre-tria
detention seened to have been based on a mi sunderstanding. The rule setting a
maximumlimt of 6 or 12 nonths applied not to pre-trial detention but to



CCPR/ C/ SR. 1538
page 10

nmeasures of constraint, which were applicable to aliens who had been refused
the right of abode in Switzerland and who had committed clearly defined

of fences. Measures of constraint were not applied to all categories of
foreigners and certainly not to those enjoying the right of abode. They could
not be applied to children under 15 years of age.

58. As for the right of asylumseekers to fanmily reunification, no such
right existed during the procedure of recognition of refugee status. However
if a foreigner arriving at the Swiss frontier clainmed to have a spouse or
close relative living in Switzerland whose application for refugee status was
under consideration, that would be taken into account. Under article 7 of the
Asylum Act, a refugee whose status had been recogni zed could be joined by his
wi fe and m nor children and, under special circunstances, by other close
relatives. The right to family reunification was not extended to foreigners
subj ect to an expul sion order

59. M. VOEFFRAY (Switzerland), replying to a question about possible

i nconsi stenci es between the Covenant and deci si ons adopted on the basis of
popul ar initiatives, said that such a possibility could not be ruled out in
theory, but no popular initiative had been adopted that was contrary to the
provi sions of the Covenant. The Chanbers could declare a popular initiative
that was contrary to jus cogens to be inadm ssible.

60. The Federal Conmi ssion agai nst Raci sm had been set up by a decision of
the Federal Council in August 1995 and had begun its work in Septenber of that
year. It was thus still too early to evaluate the Conm ssion’s work so far,
but a canpai gn agai nst raci sm and xenophobia in the schools and various work
envi ronnents was schedul ed for 1997. |In May 1996, the Commi ssion had given
its views on the inmgration policy of the Governnment, and it was consulted in
connection with Switzerland s reporting obligations under the Internationa
Convention on the Elimnation of All Fornms of Racial Discrimnation.

61. The Conmission’s terns of reference enabled it to intervene on its own
initiative with organizations or private individuals and to study the
phenonmenon of racismand its causes in Switzerland. 1t had 19 nmenbers drawn

fromeconomic, political, educational and scientific circles, with
representati ves of the churches and minority groups.

62. Ms. PEYRO (Switzerland), replying to a question on inequalities between
men and wonen in respect of divorce, said that savings acquired during a
marriage were normal ly divided equally between the spouses. As for the
so-cal |l ed "second pillar" of supplenentary ol d-age insurance, the rights of a
wi fe who had not exercised a professional activity during nmarriage were not
the sane as those of the husband. Divorce |aw was at the centre of the review
of the Civil Code that was currently taking place and one of the proposed
changes woul d correct that inbalance. The revised draft of the Gvil Code had
been approved by the Federal Council on 15 Novenber 1995 and was currently

awai ting the decision of the Chambers.

63. In reply to a question concerning the staff of the Federal Ofice of
Equal ity Between Men and Wnen, she said that there were seven wonen wor ki ng
inthe Ofice, one full-tinme and six part-tine. Wrnen had been represented in
the Federal Council for the first tinme between 1984 and 1989 and had again
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been represented since 1993. At the federal elections in 1995, 43 wonen
had been elected to the National Council (21.5 per cent of its nenbers).
Wnen's representation in the Council of States renained |ow, only 8 wonen,
17 per cent of the Council’s nenbers, having been elected in 1995.

64. As far as the Federal Adm nistration was concerned, steps to inprove the
representati on and professional status of wonen had been taken in 1992 and
speci al progranmes for the pronotion of wonmen were bei ng devel oped. The

nunmber of wonen in responsible positions had progressed slightly in 1996.

65. M. CRITTIN (Switzerland) said that there were currently

1, 060,000 foreigners with establishnment or sojourn pernmits in Switzerland.
That was 19 per cent of the popul ation, the second hi ghest percentage in
Europe. Two-thirds of the foreigners were in possession of establishnent
aut hori zati ons, and one-third, held renewabl e sojourn permits.

66. Owing to the tenporary nature of their work, seasonal workers had no
right to unlinmted sojourn in Switzerland and, still less, to famly

reuni fication. Famly nenbers could visit Switzerland on a tourist visa for
three consecutive nonths or a total of six nonths in any one year. The
Federal Council had announced on 15 May 1991 that it intended to abolish the
status of seasonal workers so as to align Swiss |aw w th European standards.

67. As for the status of foreign children brought to Switzerland for
adoption in the event that the adoption process was abandoned, the sojourn
aut hori zati on was renewed as necessary and no child was sent home if an
adoption failed to go through. The problemwas currently under consideration
and it was hoped that the status of foreign candi dates for adoption would be
pl aced on a nore solid basis.

68. Ms. MEDINA QU ROGA, M. KRETZMER, M. BHAGMTI and M. BUERGENTHAL said
that they had not received satisfactory answers to all of their questions.

69. M. CAFLISCH (Switzerland) said that his delegation would do its best to
answer all outstanding questions at the next neeting.

70. The CHAIRMAN invited the del egation of Switzerland to reply to the
guestions in Part Il of the list of issues (CCPR/ CJ58/L/SW/3).

71. M. CAFLISCH (Switzerland) said that he would confine his remarks to

those el enents of the questions under Part Il that had not already been
answer ed.
72. In reply to question (a), he said that the cantons of Geneva and Vaud

retained provisions for inconmuni cado detention in their codes of crimna
procedure solely with a viewto reducing the risk of collusion in serious
cases. Al other cantons had abandoned the practice. |In Geneva, the accused
person was allowed to conmunicate with his lawer; in Vaud such contacts were
at the discretion of the judge. The maxi num period of incomruni cado detention
was 8 days in Geneva and 10 days in Vaud, with the possibility of extension
for a further 8 or 10 days respectively by the Indictrments Chanber. The

I egislation in some other cantons pernmitted tenporary restrictions on freedom
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of communi cation to prevent collusion or in the interests of the
investigation. Appeal to a judicial authority was possible in all such cases.

73. In reply to question (b), he said that, under a recently drafted bill on
federal crimnal procedure, an arrested person held in police custody nust be
informed of his right to notify his fanmily or other persons of confidence of
his arrest. A nunber of cantonal codes of crimnal procedure also rmade
express provision for the exercise of that right.

74. In reply to question (c), he said that States enjoyed w de discretionary
powers under international law in determning the conditions governing the
entry, residence and establishnent of foreigners, in their territory. Wth
regard to the situation of foreigners admtted legally to Switzerland, he
referred the Committee to paragraph 196 of the initial report.

75. In reply to question (d), he said that, under the Asylum Act, the status
of refugee was granted to any person whose life, physical or nmental health, or
personal freedomwas at risk in his or her country of origin or residence for
reasons of race, religion, nationality, social origin or political opinions.
The spouses and minor children of such individuals were al so recogni zed as
refugees. Refugee status was deni ed where the evidence adduced was deened to
be flinmsy, contradictory or false.

76. The deci sion of the Federal Refugee Ofice could be appeal ed

within 30 days to an i ndependent appeal s body under the supervision of the
Federal Council and the Federal Assenbly. Such an appeal had a suspensive
ef fect.

77. The average tine taken to reach a decision on requests for asylum had
been 141 days in 1995. At the end of June 1996, 22.5 per cent of the requests
submtted in 1995 were still pending. Follow ng submi ssion of the appropriate
application, asylum seekers were assigned a place of residence in Switzerland
by the Federal Refugee Ofice for the duration of the proceedings.
Asyl um seekers w thout neans of subsistence were granted cantonal assistance.
They coul d not take up gainful enploynment during the first three nonths

foll owi ng the subnission of a request for asylum

78. In reply to question (e), he said that, where a request for asylum was
deni ed and expul si on was inpossible, unlawful or unreasonable, the Federa
Refugee O fice granted a provisional residence pernmit. The principle of
"non-refoul enent” was al so applicable under the asylum procedure and
applicants coul d appeal a decision on expulsion in the sane way as a deni al of
asyl um

79. In reply to question (f), he said that an alien holding a permt of
sojourn could nove freely within the canton concerned. Perm ssion to nove to
anot her canton depended on an assessnent of the enploynment situation there by
t he cantonal enpl oynent exchange. Persons hol ding an establishment permt
were free to change their place of enploynment, occupation and canton. The
only restrictions on freedom of novenent were designed to protect nationa
security, public order, public health or norality and the rights and freedons
of other persons.
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80. In reply to question (g), he said that, pursuant to a Federal Counci
decree of 24 February 1948 concerning political speeches by foreigners, aliens
wi t hout an establishment permit required cantonal authorization to speak on a
political subject in public or private neetings. No application for

aut hori zati on had been denied in recent years and the decree's
constitutionality and its conformty with the Covenant and the European

Convention on Human Rights were hotly contested in Switzerland. In
August 1996, the Council of State, endorsing a proposal by the Federa
Counci |, had recomrended that the 1948 decree be repeal ed when a proposed new

federal law on internal security cane into force

81. In reply to question (h), he said that the Federal Cvilian Service Act
had conme into force on 1 Cctober 1996. A person opting for civilian service
nmust provi de convincing proof of ethical, religious or political notives
requiring himto refuse mlitary service on grounds of conscience. Decisions
on admission to civilian service were taken by an i ndependent non-military
conmi ssi on appoi nted by the Federal Public Econony Departnent. Appeals lay to
t he equal Iy i ndependent Appeals Committee of that Departnent. The period of
civilian service was one and a half times that of military service. Cvilian
assi gnments invol ved work of public benefit in approved public or private
institutions.

82. In reply to question (i), he said that the Federal Council was currently
considering the possibility of withdrawing its reservations to article 6 of

t he European Convention on Human Rights, which were sinmilar to its
reservations regarding article 14 of the Covenant. Follow ng recent decisions
by the Council of Europe bodies and the Federal Tribunal, the Confederation
and cantons were adapting their legislation to take account of the new
situation. It was conceivable that the reservations to article 14 would
becone obsolete in the same context and be wi t hdrawn.

83. In reply to question (j), he said that the question of accession to the
Optional Protocol had been included in the |egislative programe prepared by
his Governnment for the period 1995-1999. However, he was not yet in a
position to state when accession m ght be expected.

84. Ms. MEDINA QU ROGA said she noted that, according to paragraph 364 of
the report, the records of the adninistration were not accessible to the
public unless there was an express legal rule to the contrary. As such
records were an extremely rich source of information, she wondered whet her any
action had been taken to anmend the existing rules.

85. Accordi ng to paragraph 366 of the report, the Penal Code prohibited the
di shonouring of Swiss enblens and insults to a foreign State. She wondered
whet her those prohibitions were a dead letter or whether they could still give
rise to | egal proceedings.

86. She failed to understand the nmeaning of the phrase "even if there is no
express legal basis therefor" in paragraph 371, since it seened to inply that
the right of freedom of expression could be restricted in the case in point
even wthout legal justification
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87. Referring to paragraph 459 of the report, she asked whether civic

i ncapacity neant deprivation of both the right to vote and the right to stand
for election. Was cul pabl e insolvency an offence under the Penal Code and was
civic incapacity inposed as a penalty in such cases? Detention in a
penitentiary institution was cited as constituting grounds for civic
incapacity. Did detainees who had not yet been sentenced fall under that

headi ng? Lastly, how long could civic incapacity be expected to | ast?

88. Ms. EVATT, referring to paragraph 121 of the report, asked whether the
grounds for detention in psychiatric institutions would apply even if the

i ndi vi dual concerned declined the assistance offered. Was there any provision
for review of the decision to comrit a person to an institution?

89. She asked for further particulars concerning the appoi ntnent or el ection

of the judiciary, the duration of appointnents and the conpatibility of
exi sting procedures with the i ndependence of the judiciary.

The neeting rose at 6 p.m




