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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item4) ( continued)

Initial report of Switzerland (HRI/ CORE/ 1/ Add. 29, CCPR/ CJ/ 81/ Add. 8,
CCPR/ U/ 58/ L/ SW/3) ( continued)

1. At the invitation of the Chairman, the Swi ss del egation took pl aces at

the Committee table

2. The CHAIRVAN invited nenbers of the Committee to put any additiona
questions they mght have to the Swiss delegation after having heard its
replies to those in the list of issues to be taken up.

3. M. EL SHAFEI wished to know whether solitary confinement inplied
conpl ete deprivation of contact with the outside world, including famly
visits and contacts with a | awer, whether that formof detention before
sentenci ng was practised regul arly, whether detai nees had the right to appea
that decision to a | egal body, whether the health of detai nees was nonitored,
whether the famly was kept informed of their state of health and whet her
detai nees could listen to the radio, watch television and take exerci se.

4. He al so asked whether scientific experinments were carried out on
det ai nees, whether the conduct of medical experinments without the consent of
det ai nees was expressly prohibited by | aw, whether cases of that nature were
brought to the attention of the courts, what actual experinments were conducted
with the consent of the detainee and whether there were guarantees of the
authenticity of the consent given by detai nees.

5. Lastly, the information contained in the initial report (paras. 359
to 374), as well as that provided by the Swm ss del egati on concerning the
application of article 19, indicated that the inport or sale of foreign
publ i cati ons was not subject to restrictions or censorship. |In practice,
however, the sale of foreign publications had been suppressed in sone cases
What was the procedure in the matter?

6. M. BAN said he woul d appreciate clarification of incomunicado
detention. The need for that kind of detention was unquestionable in cases of
serious crinmes, such as those involving the mafia. Nevertheless, it
constituted a stricter restriction of personal freedom whence the need for
nore rigorous guarantees to prevent violations. A though he realized it was
difficult to provide specific answers in view of the existence of 26 different
cantonal systens, he would like to know who was responsi bl e for ordering

i ncommuni cado detention - the exam ning nagi strate, the court, the police
officer in charge of the investigation, or his superior? D d that decision
entail any special formalities involving notification of the detainee, his

| awyer or both? The report failed to give details about the Iength of the
period of inconmuni cado detention; was it specified in the cantonal codes, and
could it be renewed or extended? Could the detainee | odge a conplaint agai nst
that formof detention at the tine the decision was taken or only after it had
been applied? Lastly, howwas it that the Federal Tribunal had not devel oped
a body of case | aw on i ncommuni cado det ention?
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7. On the subject of prison conditions, he was rather surprised to |earn
from paragraph 152 of the initial report (CCPR C/81/Add.8) that private
institutions were authorized to take “certain special neasures”; did those
nmeasures invol ve inprisonment or something el se? Wth respect to the
application of article 17 (right to respect of privacy), he requested
clarification of what was stated in paragraph 345. It was his understandi ng
that there were two parallel systens of surveillance measures - one being
authorized in the context of a crimnal investigation and the other used for
reasons connected with the internal or external security of the country. |If a
di stinct systemwas in point of fact used in cases involving the country's
internal or external security, were the courts conpetent to authorize its use?

8. Lastly, he endorsed Ms. Medina Quiroga' s observations concerning the
federal conmm ssion on racism(para. 71, HR/CORE/ 1/ Add. 29). Moreover, in view
of the discussions of the “negation of the holocaust” that had taken place in
several European countries, he would |ike to know whet her Swi ss | aw recogni zed
the crime of historical “revisionisni and, if so, whether any investigations
or crimnal proceedings had been initiated in that connection.

9. M. LALLAH noted that the freedom of expression of foreigners referred
to in paragraph 369 of the initial report had given rise to questions
concerning the conformty of Swiss |legislation with the Covenant. He was
surprised that the explanations provided by the del egati on, which had

di ssi pated the doubts expressed, had not been given in the report, and
wonder ed whet her Switzerl and shoul d not consider putting an end to
restrictions on the freedom of expression of foreigners. Menbers of the
Conmittee sonetines granted interviews to the press on concluding their
consideration of a State party's report, and they mght well find thensel ves
subject to the restrictions nmentioned in paragraph 369 of the initial report,
since it was sonetines difficult to nake a distinction between what was
political and what was not when the subject of human rights arose.

10. He was al so surprised by the absence of non-governnental organizations
(N&) during the Conmittee's consideration of the initial report of
Switzerland. It was the Conmittee's practice to draw attention to their
absence when the State party was a third world country and it therefore seened
natural that it should do so in the case of Switzerland. In that connection
he woul d |i ke to know what was bei ng done not only at the federal |evel but
also at the cantonal |evel to nake the Covenant better known.

11. M. FRANCIS, noting that certain cantons had no | egislation on | ega
renedi es that woul d provide better protection of the rights recognized in the
Covenant, asked whether Switzerland as a whol e had any | egislation specifying
what renedi es were avail abl e and what was the period during which a person who
consi dered that his rights had been violated could bring an action against the
State party.

12. M. BHAGMTI referred to a draft | aw on which the Swiss people were to
vot e under which asyl um seekers who illegally crossed the Swiss frontier would
no | onger be covered by the refugee status determ nati on procedure, despite
the principle of non-refoulement. Illegal entry into Switzerland woul d thus
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becone a reason for refusing to grant refugee status. He wondered if that
were so and pointed out that persons fleeing persecution and seeking asylumin
a country usually arrived wi thout prior authorization.

13. He al so wondered whet her, when nmenbers of a fanmly arrived in
Switzerland at different tinmes, they were sent to various cantons on the basis
of the allocation system The famly nucleus mght well be preserved but

ot her nenbers of the famly in the broad sense of the termand in the context
of other cultures nmight be isolated and far away; that was unlikely to
facilitate their adaptation. Could the Federal CGovernment try to convince the
cantons to adopt a nore positive attitude in the matter?

14, He woul d al so |ike to know where persons whose request for asylum had
been rejected at the airport were detained, what their living conditions were
i ke and whether there was a linmt to the period of their detention. He also
wonder ed whether it was true that persons whose request for asylum had been
rejected - and even sone of those whose requests were being considered - were
sonetimes detained with other prisoners for a period that mght be as much as
nine nonths. Could such persons contact |awers? Lastly, he said that he
shared the concern expressed by M. Lallah concerning the freedom of
expression of foreigners and the neaning of the term*“speak on a politica
subject” (para. 369 of the initial report).

15. M. SCHORMANN (Switzerland) said he would reply both to the questions
rai sed the previous day which he had not had tine to answer as well as to
those put at the current neeting. Wth respect to the guarantees enjoyed

by a person placed in a psychiatric institution, he explained that, under
article 397 (d) of the Gvil Code, introduced in 1981, the person in question
or a near relative could appeal in witing to the judge within 10 days
followi ng the communi cation of the internment decision. The procedure was
governed by cantonal law, subject to a nunber of conditions and in particul ar
the followi ng: any person entering an institution nust be inmmediately
informed in witing of his right to appeal to the judge against his retention
in that institution or against the rejection of an application for rel ease;
noreover, the application for a judicial ruling nust be transmtted

imredi ately to the conpetent judge (see initial report, para. 136). As for
the conposition of the body responsible for nonitoring such decisions, the | aw
stated that a decision concerning a person suffering from psychol ogi ca

di sorders could be taken only with the agreement of experts. In the canton of
Zurich the decision was taken by the Legal Psychiatric Conmm ssion consisting
of a judge and two physicians, as constituting the tribunal w thin the nmeani ng
of article 14 of the Covenant. Federal |aw stipulated that such decisions had
to be taken by m xed bodies. Should the Commttee wi sh to be informed of al
the regulations in force in the various cantons, his del egati on woul d
communi cate themin witing.

16. Questions had been rai sed concerning the possible renedies available in
the event of allegations of ill-treatnent. Such remedi es varied, depending on
their legal basis. 1In the first place, all codes of crimnal procedure
provided for the possibility of a remedy before a higher authority agai nst any
act or omssion on the part of prosecuting bodies. In the canton of Bern, for
exanpl e, article 327 of the Code of Grimnal Procedure stated that an appea
agai nst judicial msconduct could be |odged with the Indictrment D vision on
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grounds of a breach of the accusation procedure or an om ssion on the part of
the crimnal prosecuting authorities. An appeal against judicial msconduct
could be | odged in respect of any clear violation of the I aw, including

i nfringenent or abuse of the power of assessnent, the denial of justice and
unjustified delay. |In addition, charges could be brought for bodily injury
(Penal Code) and abuse of authority. At the sanme tinme, a civil action could
be brought for bodily injury and State liability - the latter being covered by
cantonal law Lastly, quite apart froman action brought by an individual,
sanctions and neasures coul d be taken by the supervising authority on its own
initiative. 1In the canton of Bern the supervising authority was the

I ndi ct ment Di vi si on.

17. The legal basis for an arrest depended on the reasons for it. If a
person was arrested with a viewto extradition or expul sion, the |egal basis
was the Federal Law on the Establishnent and Resi dence of Foreigners or the
Law on Asylum If the arrest was nade with a view to deprivation of liberty
for assistance purposes, it was the Gvil Code, and if it was carried out with
aviewto pre-trial detention it was the cantonal codes of crimnal procedure.

18. He recall ed that each of the 26 cantons had its own Code of Crimna
Procedure in addition to the Federal Code of Orimnal Procedure for offences
within the jurisdiction of the Confederation. The |latter reserved for itself
the right to investigate and hear exceptional cases, anong the nost recent of
whi ch had been an econonmic crinme case and a conpl aint agai nst a former nenber
of the Swiss CGovernnent. Steps were being taken to unify the crimna
procedures of the cantons.

19. Replying to the questions put concerning the age of crim nal
responsibility, he explained that it was at present fixed at seven years. The
Conmi ssion of Experts, which was engaged in conpletely recasting the genera
part of the Penal Code, proposed raising that age to 12 years while the
Federal Council envisaged raising it to 10 or 12 years. However, the

regul ations at present in force appeared to be conpatible with the provisions
of article 40, paragraph 3 (a) of the Convention on the R ghts of the Child,
whi ch stated that a m ni num age shoul d be established, but did not specify it.
In any event, court decisions affecting children of seven or eight years of
age did not involve punishment as such but rather educational neasures which
were al nost indistinguishable fromthe neasures for the protection of the
child envisaged by the Gvil Code.

20. On the same subject, he provided further details on the nmeaning of the
provision of the Swiss Gvil Code referred to in paragraph 121 of the initial
report (CCPR/ C/ 81/ Add.8) concerning deprivation of liberty for assistance

purposes. It stated that a person “may be placed or retained in a suitable
institution when ... personal assistance cannot be provided to that person in
any other manner”. The idea behind the phrase “personal assistance provided

in any other manner” was that, as far as possible it should be up to private
i ndi vidual s, nanmely, the famly of the person concerned, to provide such
assistance. It was better that the desired results shoul d be achi eved by
nmeasures of a private nature.

21. Questions had been put and observations nade concerni ng the freedom of
expression of foreigners. M. Ban had asked whether charges were likely to be
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brought agai nst a person denying the exi stence of the hol ocaust, and

M. Lallah had expressed concern about the application of the Decree of the
Federal Council relating to political speeches made by foreigners. One of the
very rare cases in which the Decree in question had been invoked to prevent a
foreigner fromspeaking on a political subject wthout special authorization
went back to the 1970s, when a nmenber of the State Council of Geneva
(Executive Council) had prohibited two Frenchnen chanpi oni ng revi sioni st ideas
fromcomng to Geneva to nmake a speech. They neverthel ess showed up and the
police had had to intervene. Information supplied by the Governnent
Procurator's Ofice on cases in which that Federal Decree had been i nvoked
indicated that they were very rare and that only about one authorization was
refused per year.

22. Concern had been expressed about the renedies which, in the absence of
specific cantonal legislation, were available to protect a right recognized in
the Covenant. Since Switzerland was a nonist State, it was unnecessary to
adopt | aws incorporating the Covenant into domestic |legislation. Even if the
cantons had not included provisions of the Covenant into their legislation, it
was directly applicable in the cantons on the basis of the renedies that had
al ready been descri bed.

23. M. LINDENVANN (Switzerland) said he w shed to supplenment his reply
about the regi me governing adoption abroad and the scope of article 78 of the
Federal Law concerning private international |aw. An adoption that had taken
pl ace abroad could be recognized in Snitzerland if it was pronounced in the
State of residence of the adopter or the adoptive spouses, or in the national
State of at |east one of the two adopters. Forns of adoption varied from
country to country and had | egal effects that varied accordingly. By
definition, recognition of an adoption that had taken place abroad coul d not
have | egal effects that were in essence different fromthose resulting from
the adoption in the State in which it was pronounced. For that reason, its
actual legal effects could not be greater in Switzerland than abroad. The

i dea behind article 78 to which he had referred was that, when the adoption
that was pronounced on the basis of a foreign |law did not provide for the
conplete integration of the child into the adoptive famly and left certain
links with the biological famly, that sinple adoption could not be recogni zed
to have all the effects of full adoption under Swiss law. If the adoptive
parents desired additional rights, they could request full adoption under

Swi ss law on the basis of the conditions set out inthe Gvil Code. The
latter provided, anong other things, for safeguards of the welfare of the
child, namely, a probationary period of two years during which the adoptive
parents nust care for the child and provide for its education. In other
words, a probationary period of two years was necessary before the adoption
had the effects of full adoption

24, Repl ying to a question about guarantees of a fair trial under Swiss |aw,
he referred to article 4 of the Constitution. Admttedly the text of that
article did not expressly refer to those guarantees but, as had al ready been
poi nted out by M. Caflisch, the Constitution was an extrenely ol d instrument
and it should be borne in mnd that guarantees of a fair trial were reflected
in the Federal Tribunal's extrenely rich body of case law. He nentioned the
availability of a conpilation of references to the rel evant decrees issued
during the previous 10 years, of which over 40 pages were devoted to an
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interpretation of article 4 of the Constitution. He went on to |ist a nunber
of headings in that conpilation which clearly revealed that the right to a
fair trial was guaranteed in Switzerland (interdiction of the denial of
justice, principle of an expeditious trial, interdiction of excessive
formalism the right to be heard, the right to consult the case file, the
right to free |l egal assistance, the right to a court-appoi nted defence
counsel, etc.). Switzerland s reservation in respect of article 26 of the
Covenant coul d therefore obviously not be expl ai ned by the absence of
guarantees in respect of |egal proceedings; it was based on other
considerations that his del egation had al ready descri bed.

25. Repl ying to a question concerning the |legal status of natural children,
he said that for sone 20 years the Swiss Gvil Code had nade no distinction
between children born during wedl ock and those born outside, except for a few
mnor details, such as the fact that a child born of an unmarried coupl e took
the name of his nother whereas a child born of narried parents took that of
his father. Mreover, in the case of cantonal citizenship, the child of
unmarried parents had the right to the cantonal and communal citizenship of
hi s nother whereas a child of married parents had that of his father.
General Iy speaki ng, however, no fundanental distinctions were nade.

26. The | egi sl ation governing divorce was being revised and the new draft
| aw on the subject nmade no distinction between nmen and wonen. MNoreover, the
revision of the |law should not yet have any i nmedi ate effect on the
reservation entered in respect of article 26 of the Covenant.

27. One nenber of the Conmttee had asked whether there were any plans to
extend conpul sory nmilitary or civilian service to wonen. There was no
intention of doing so. In any event, feeling in the country was veering in

the direction of doing away with conpul sory mlitary service and even the arny
itself.

28. As for the question about the need for a legal basis to authorize the
use of the public donain, which had been raised in connection with article 19
of the Covenant, he said that the Federal Tribunal, inits case |law followed
the principle that the power to adm nister the public dormain was inherent in
the executive. A specific |legal basis was therefore unnecessary, particularly
in the case of denonstrations or the erection of stalls in nmarkets. However
the matter could be viewed froma different angle, nanely, that of fundanenta
rights, and freedom of expression and even the freedom of commerce and
industry mght give rise to an individual right in connection with the issue
of an authorization. Yet that right was not unlimted and was regul ated by
the conpetent authority in the locality in question, which specified the
duration, place and other features of the authorization to be granted. But in
the case of a denonstration, for exanple, the authorities exercised no prior
control over the nessage or information that the denonstrators intended to put
over. 1In general, the guiding principle was that extrenely few requests for
aut hori zation shoul d be expressly rejected.

29. A question had been rai sed about what was said in paragraph 364 of
the report (CCPR/ (J81/Add.8). The question of access to information in the
possessi on of the adm nistration was an extrenely conpl ex aspect of the
freedom of expression and fundanental freedons in general. The principle of
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access to such informati on was not only characteristic of sound State
admnistration; it also had human rights aspects, particularly in the case of

| egal proceedings (access to the court file, publicity of proceedings, etc.).
Article 4 of the Federal Constitution contained guarantees in that connection
and others were provided by the European Convention on Human R ghts and in the

Covenant. In a nore general nanner, Sw ss |aw provi ded numerous guarant ees of
access to certain information in the context of or relating to | ega
proceedings. In all cases in which an individual was personally affected by

information in the possession of an authority, there were national guarantees
(personal freedomas an unwitten fundanmental right, application of the

provi sions of the European Convention and the Covenant) which enabl ed the
person concerned to have access to information concerning himand, if
necessary, to correct it. Furthernore, in cases where the Federal Tribuna
decided to grant access to information, it had to ensure respect for the
principle of equality of treatnent of all the parties concerned

30. Lastly, in the case of a “popular vote”, the people were entitled to the
information they needed in order to make their decision. 1In the event of
refusal by the authorities, a renedy under public |law was available. It would
neverthel ess be going too far to say that access to information held by the
authorities should be unlimted and to require that any restriction of that
right should remain the exception and should have a |l egal basis. E ther the

| egal provisions woul d be too vague to have any real meaning or, conversely,
any enuneration of applicable cases would be likely to be inconplete.
Furthernore, the admnistration dealt with infornation that was officially
classified, as well as data nade available on terns of confidentiality
(police, finances, health, social insurance, etc.), and it was therefore bound
to ensure the protection of personal data. Utinately, an admnistration that
sought to be denocratic had to recognize differing opinions on all matters of
State. In order to be in a position to take reasonabl e deci sions, judges and
nmenbers of the admnistration needed a certain freedomto allow for such
differing opinions internally, wthout having to fear outside criticism The
authorities therefore had to practise transparency in that area while taking
full account of two considerations which at the same tinme set the limts for
such transparency: the fundamental rights of individuals, on the one hand,
and the proper functioning of the executive branch, on the other.

31. M. VCEFFRAY (Switzerland), replying to a question concerning the views
adopted by the Committee under the Qptional Protocol to the Covenant, said
that al though Switzerland had not as yet acceded to the Optional Protocol, the
views adopted by the Coomittee under that instrunent hel ped to determne the
interpretation that should be given to the guarantees stemmng fromthe
Covenant and thus had to be taken into account by the Swiss courts. Severa
deci sions of the Federal Tribunal referred explicitly to the Commttee's
views. O course, the Swiss courts were nore readily guided by case | aw
deriving fromthe European Convention for the Protection of Human R ghts and
Fundanent al Freedons, no doubt because that Convention had been in force for
nore than 20 years for Switzerland, but they did not hesitate to invoke the
Covenant as a basis for their decisions when the provisions of that instrunent
went further than those of the European Convention. That had happened in
several cases, where article 14 of the Covenant had been invoked.
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32. The wearing of the Islamc veil raised the issue of the religious
freedom of the teacher concerned and that of the parents of school - age
children. Reference should be nade, in that regard, to the provisions of
article 18, paragraph 4, of the Covenant and to the statement in paragraph 358
of the initial report (CCPR CJ81/Add.8). According to his information, the
deci si on concerning the teacher in the case referred to by a nmenber of the
Conmmi ttee had been upheld by the Council of State (executive body) of the
Canton of Geneva. The teacher woul d appear to have announced her intention to
appeal to the Federal Tribunal, and the case was therefore still pending

33. Regardi ng the question about the children's charity known as “Les
enfants de la route”, founded in 1926 by Pro Juventute, some abuses had

i ndeed been committed by that organization, which had separated children from
their famlies. 1t had been dissolved in 1972, and Pro Juventute had
formal |y apol ogi zed to the commnity affected. Furthernore, by decision

of the Parlianment, the Confederation had decided to allocate a tota

of 11 mllion francs in conpensation.

34. A question had been rai sed about the phenonmenon of raci smand xenophobi a
in Switzerland. By definition, that phenonenon was not quantifiable, and it
was therefore difficult to assess its actual extent. Admttedly, quite a

| arge nunber of offences targeting reception centres for asylum seekers had
been committed between 1990 and 1992. The nunber of incidents had, however,

di m ni shed significantly since 1993 and only 6 had been recorded in 1995,

as against 71 in 1992.

35. The activities of the Federal Conm ssion agai nst Racism set up the
previous year with the task, anong other things, of encouraging research and
initiating its own studies on racism should enable nore |light to be shed on
t hat phenorenon.

36. As to whether there were provisions in the federal crimnal [aw for

puni shing so-called “revisionisni, he indicated that at the time of
Switzerland' s accession to the International Convention on the Elimnation of
Al Forns of Racial D scrimnation, the Penal Code had been suppl enmented by an
article providing for sanctions in the case of an attenpt, for exanple, to
negate crines agai nst humanity. That provision fully applied to
“revisionisni. Since its entry into force, about 10 cases had been tried
under that article, and others were still pending in several cantons.

37. Concerning the grounds of civic incapacity referred to in paragraph 459
of the initial report (CCPR 81/ Add.8), he pointed out that such exclusions
now concerned only two cantonal constitutions, those of Schwyz and

Saint Gallen, and that the Swiss authorities regarded themas generally
obsolete. It was highly unlikely, noreover, that they would still be applied
in the two cantons concer ned.

38. A nmenber of the Commttee had asked whet her the provisions of the Pena

Code calling for sanctions in the event of violation of enbl ens concerned only
Swi ss enbl ens. The Penal Code al so included provisions to punish insults

agai nst foreign States and inter-State institutions. As to whether the

provi sion concerning the violation of Sm ss enblens was now a dead letter, he
indi cated that, according to statistics for 1994, the thirteenth title of the
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Penal Code, containing the provision in question, had been invoked in only
one case, and with respect to a different matter. Everything suggested that
the provision was applied only very rarely, if at all

39. A nmenber of the Commttee had expressed surprise at the snall nunber of
NG3s represented in the room That was a question to be directed to the NG&s
concerned. He would point out, however, that the report had been transl ated
into Switzerland's three main | anguages - French, CGerman and Italian - and had
been distributed. The federal authorities had i ssued two press rel eases, one
at the time of subnission of the report to the Commttee, and the other a few
days before the consideration of the report. Generally speaking, in the case
bot h of proposed |egislation and the Governnent's “nessage” to Parlianent, the
authorities responsible for preparing those texts had been referring nore and
nore frequently to the Covenant since 1992. An exanple was the proposed
reformof the Constitution. Wile the Covenant was perhaps not as well known
to the public as the European Convention for the Protection of Human R ghts
and Fundanental Freedons, which had been in force for Sw tzerland much | onger,
things were inproving every day. Mbst universities had included study of the
provi sions of the Covenant in the curricula of their |law faculties, and a
commrentary on the application of the Covenant in the Swi ss | egal system
currently being witten by two emnent jurists, should contribute to better
know edge of the Covenant in Swtzerland

40. Ms. PEYRO (Switzerland), replying to questions concerning the
vocational integration or reintegration of wonen, and the rel evant neasures
taken, said that domestic work was still nostly perfornmed by wonen. Some

63 per cent of wonen did housework by thensel ves, 28 per cent had someone to
hel p themand 9 per cent entrusted the work to a third party. Efforts had
neverthel ess been made in recent years to renedy that situation. In
particul ar, studies ained at raising public awareness of the fact that
housework constituted a job in its own right had been carried out and nade
public. The studies also ainmed to evaluate that type of activity as a
percentage of the gross donestic product.

41. Regar di ng measures of vocational integration or reintegration, it should
be pointed out that under the federal |aw on equality between wormen and men,
the federal authorities could allocate financial aid to programes providing

i ncentives and counsel ling services. Concerning incentive programes, aid was
allocated to public or private organi zati ons setting up programes aimed at
ensuring equal ity between wonen and men in professional life. The federa
authorities could also institute such programres thenselves, in particular for
the purposes of training and skills upgrading, greater representation of wonen
in all sectors and at all levels, as well as neasures to hel p wonen conbi ne
their professional and fanily obligations, and the establishnent of working
arrangenents to pronote equality. Wth regard to counselling services, aid
was all ocated to sone private bodies. The aimwas in particular to offer

gui dance for the reintegration of nmen or wonen wi shing to resunme an activity
after having devoted thenselves to famly tasks.

42. In response to a question concerning enpl oyment services, she indicated
that Switzerland had 26 cantonal enpl oynent offices and 3,000 communal offices
responsi bl e for placenent. The review of the federal |aw on unenpl oynent

i nsurance, effective from1 January 1996, strengthened the measures taken to
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pronmote the reintegration of unenpl oyed persons (refresher, conversion or
occupational training programmes). |In that context, courses were provided for
wonen w shing to resune a professional activity after having devoted

t hensel ves to househol d tasks.

43. M. CAFLISCH (Switzerland), referring to the procedure for the

appoi ntnent of judges and the independence of the judiciary, said that the
question which had been asked covered a vast area and he could reply to it
only in general terns. The nethod of election of judges differed from one
canton to another, but in all cases the termof office of judges was |imted,
justices could not, however, be renoved for the duration of their term of
office and were not subject to any directive or instruction fromthe

| egi sl ative or executive branch. Cantonal judges were el ected by the cantona
parliament or the people, while justices of the higher courts (Federa

Tri bunal and Federal |nsurance Court) were elected by the Federal Parlianent.
Wth regard to appeal bodies, including the many adm nistrative tribunals, the
criteria for their conposition were set by the law. Their nenbers were
sonetimes designated by the executive branch, but they never formed part of
the admnistration. Cenerally speaking, the independence of judges had never
been questioned in Switzerland.

44, Concerning scientific experinents reportedly perforned on detai nees, he
had to adnit that he had been a little shocked by the question asked. To his
know edge, there had been no case whatsoever of that kind, but in view of the
gravity of the matter he woul d neverthel ess seek fornal assurance fromthe
conpetent authorities and would informthe Committee in witing of the outcone
of his inquiries. Wth regard to a nunber of other questions, in particular
concer ni ng asylum police custody and i nconmmuni cado detention, his delegation
was not in a position to provide exact and detailed replies immediately. The
Conmittee could rest assured, however, that he would not fail to provide
answers in witing at a |ater stage.

45. M. FRANCIS asked for information about the renedies available to an

i ndi vi dual who believed that one of his rights as guaranteed in the Covenant
had been violated, in a case where the cantonal |egislation did not cover the
specific situation. He understood that the federal Governnent was bound to
provide for a remedy, but he would |ike to know whether there was a tine-linit
for the | odging of an appeal .

46. M. SCHORVANN (Switzerland), replying with a concrete exanple, said that
in the canton of Zurich, a defendant who did not speak German or the Zurich

di al ect and whose request for the services of an interpreter was denied woul d
first have to apply to the conpetent authority at the cantonal level. If it
uphel d the decision of the prosecuting authority, the defendant then had the
possibility of appealing to the cantonal court, which could exam ne the

conpl aint under the terns of article 4 of the Constitution or article 6 of the
Eur opean Convention on Human R ghts, or else article 14 of the Covenant. In
the case of the canton of Zurich, the defendant could al so appeal to the court
of cassation, before applying to the Federal Tribunal. Jurisdiction for
appeal s at the initial stage varied fromone canton to another, but the
procedure was the sanme everywhere and defendants were entitled to appeal in
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last resort to the Federal Tribunal. Regarding the question of tine limts,
all forns of appeal were subject to a deadline, but that deadline was
generally not difficult to neet.

47. The CHAIRVAN , noting that the Swiss delegation had replied to all the
questions it could deal with orally, invited menbers of the Committee to nake
their final comments in connection with the consideration of the initial
report of Switzerland.

48. M. BUERGENTHAL said that he wished to pay a tribute to the Swiss
peopl e, who had established an exenpl ary denocracy. The consideration of the
initial report had been particularly useful for an understandi ng of the ways
in which that denocracy worked. Cbviously, no country could claimnot to have
encountered any problemin the field of human rights, and that applied equally
to Switzerland. He was thinking, in particular, of shortcomngs with regard
to police custody and pre-trial detention, as well as the suppression of
excesses committed by the police, especially in respect of foreigners. It

al so seened to himthat sonme aspects of inmmgration policy could be made nore
human. He was sure, however, that the Swi ss authorities thensel ves were not
unaware of those difficulties

49. Ms. MEDINA QU ROGA thanked the Swiss delegation for its replies, which
had provided very detailed infornation in every respect. Regarding the
situation as it had enmerged fromthe dialogue with the Commttee, she wel coned
the broad interpretation of article 4 of the Constitution that was evident in
the case | aw of the Federal Tribunal. She was surprised, however, that the
principle of the equality of all Swiss before the |aw, as set forth in that
article, was not always given concrete formin respect of both sexes, even in
legal terns. MNone the less, she noted that a major effort was now bei ng nmade
to renedy that shortcomng. In regard to wonen, she hoped that the issue of
child custody woul d be resol ved soon because in the absence of |egislation
children were al nost automatically entrusted to the nother, a policy that
necessarily reduced the opportunities for conplete equality.

50. On the question of detention, she agreed with the comments of

M. Buergenthal and felt that the Swiss authorities nmight do well to consider
the meani ng of the expression “within a reasonable tinme” (“anyone arrested ...
shall be entitled to trial within a reasonable time or to release”) in
article 9 of the Covenant.

51. Concerning the right to seek infornation, recognized in article 19
paragraph 2 of the Covenant, she had the inpression that the idea prevailing
in Switzerland was that everything done by the State applied in principle to
the private sphere and that access to informati on was possi bl e, but only when
necessary; she herself was convinced that the right to obtain information
shoul d, on the contrary, be laid down in principle, with restrictions to that
right comng only in the last place. That was a difference of approach.
Lastly, she had been pleased to hear fromthe del egati on that the grounds for
civic incapacity nentioned in paragraph 459 of the report were now obsol ete,
but it would be nore reassuring to learn that they had been elim nated

conpl etel y.
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52. M. PRADO VALLEJO said that the dialogue with the Swi ss del egati on had
been very constructive and useful. Switzerland served for everyone as an
exanpl e of denocracy and respect for the value of the human being. However,
sonme subjects of concern renmained. There was a need to harnonize | egislation
and practice with the Covenant and not only with the European Convention on
Human R ghts. The sane applied to the right to the assi stance of counsel

whi ch under article 14 of the Covenant had to be assured at all procedura
stages and not only after initial questioning. Likewi se, in cases of arrest,
the State had a duty to require the authorities to informfanmlies and not

| eave that safeguard to the discretion of the judge, as currently provided for
in Swiss legislation. A code of conduct also had to be adopted for nenbers of
the police to prevent themfromengaging in ill-treatment, as was too often
the case, especially in the canton of Geneva. Lastly, pre-trial detention was
too long; there also, strict conditions had to be applied, in the light of the
Covenant, and the idea that “the prisoner's interest ... and the public
interest ... are to be balanced” (para. 133 of the initial report) should be
reconsi dered since that principle could only work to the di sadvantage of the
pri soner.

53. M. KLEIN wel comed the dial ogue which had just taken place with the

Swi ss del egation, enabling the Committee to | earn a good deal about the
situation in Switzerland. He hoped that the exchange had been truely

reci procal. He had found the report to be both frank and detailed, reflecting
a generally satisfactory situation, and was pleased to note the ratification
of the Second ptional Protocol to the Covenant and the withdrawal of the
reservations nmade in regard to article 20, paragraph 2. He would, however,
like to recommend a few inprovenents. Firstly, it would be a good idea to
publish the results of the dialogue with the Committee and its final comments.
Al 'so, while he was pleased to learn that the Federal Council judged the decree
of 1948 limting foreigners' rights to be obsolete, it would be still nore
reassuri ng, when the next periodic report was considered, to hear that the
decree had been repeal ed altogether. He, too, was concerned about excesses
commtted by the police and the situation of persons held in police custody
and pre-trial detention. Police brutality was a universal phenonenon and
while it was inportant to provide renedies, there was equally a need to raise
the level of training of police officers through appropriate instruction

| nprovenents coul d be nade in the conditions under which detained persons
could communicate with their famlies and | awers. Lastly, he was pl eased at
t he announcenent of plans to consider ratification of the first Optional
Protocol to the Covenant and hoped that steps woul d have been taken by the
time the Coomittee cane to consider the next periodic report.

54. Ms. CHANET thanked the Swiss delegation for its presentation of a
report that could be considered in many respects as a nodel. She was

i npressed by the inportance given to the Covenant in donestic law, a fact that
was all the nore laudable in viewof its recent ratification. She hoped that
Switzerland could ratify the first Qptional Protocol at the earliest possible
date.

55. She had been pl eased to note that some of the essentially |egal points
that the Committee had found inconpatible with the Covenant had been descri bed
as archaic by the del egati on, which had al so gi ven an assurance that reforns
were under way. That applied in particular to new article 4 of the
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Constitution, to the legislation on divorce and marriage of mental ly-il
persons and especially to the harnonization of crimnal procedure. The

saf equards set forth in articles 9 and 14 of the Covenant were all the nore
difficult to inplenent when there was a nultiplicity of procedures. Reference
should be made in that regard to article 50 of the Covenant, which stipul ated
that the provisions of the Covenant should extend “to all parts of federa
States”.

56. She had been pleased to learn that the reservation to article 20 had
been wi thdrawn and that the reservation concerning article 14 mght al so be
lifted shortly. The harmonization of crimnal procedure undertaken in
Switzerland woul d perhaps afford an opportunity for further reflection on the
nmeasur es suggested by several nenbers of the Committee: the presence of a

| awyer during custody, the keeping of an exhaustive record of conditions of
detention and the presence of an independent doctor before, during and after
custody. The presence of a doctor was the best guarantee for preventing
ill-treatnent, which, as the Coomittee had | earnt from concordant sources,
were frequent in police stations. The delegation had said very little about
followup to conplaints | odged by persons claimng to be victins of
ill-treatnent and a najor effort was needed in that area. She was sure that
the consi deration of the next periodic report would enable the Commttee to
note that significant progress had been nmade as a result of the anal ysis and
reforns undert aken.

57. M. LALLAH comrended the quality of Switzerland' s witten report and the
remar kabl e conpet ence of the del egation, which had furnished particularly
detailed information. The consideration of the report could be said to have
been an enrichi ng experience and had shown, if proof were ever needed, that
Switzerland was a denocracy that worked well.

58. Equal treatnment was essential, and it was unfortunately there that a
maj or shortcom ng was to be noted. He could not but wonder what the Sw ss
woul d feel if one of their conpatriots arrested abroad by the police had been
all owed no contact with a lawer, a doctor or his famly. It was obviously
inmportant to be able to investigate crines efficiently, but it was just as
important to ensure that suspects were entitled to fair questioning and to a
fair trial. The Commttee had al ways consi dered that access to counsel, the
confort of communication with famly nmenbers and nedi cal care were an
essential part of article 7 of the Covenant, which prohibited cruel, inhunan
or degrading treatnment or punishnent. That held true for all countries, but
the issue was of even greater relevance in the case of Switzerland, where a

| arge part of the prison popul ati on was nmade up of foreigners who, as aliens,
were in a weaker position vis-a-vis State authority.

59. Lastly, concerning the reservati on nade by Switzerland to article 26 of
t he Covenant, which according to paragraph 484 of the report was justified by
the desire not to create different |evels of protection under the
international instrunents - the European Convention on Human R ghts not
providing for such a broad safeguard - he would point out that if the European
Convention on Human R ghts had been drafted, |ike the Covenant, in 1966 and
not in 1950, its safeguards woul d undoubtedly have been identical to those in
article 26 of the Covenant. He therefore hoped that Switzerland woul d give
serious thought to withdrawi ng that reservation
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60. M. KRETZMER agreed with other nenbers of the Conmttee who had stressed
the excellence of the report and the very instructive nature of the replies.
He had been very pleased to note the delegation's wllingness to provide
witten replies later rather than give inprecise answers. He associated
himself with the comments of nenbers of the Commttee who had enphasized the
need to ensure the assistence of counsel at all procedural stages; sone
countries had even established a systemof duty solicitors at police stations.
He hoped that the next report would reflect positive devel opments in that
regard in all the cantons. He renained concerned about the inadequacy of the
system for investigating conplaints nade against the police; it was still his
i npression that there was no conpl etely i ndependent external mechani smfor
that purpose and he therefore urged the Swiss authorities to examne the
possibility of instituting such nachinery. He |ooked forward with keen
interest to the next periodic report of Switzerland.

61. Ms. EVATT said that she, too, welconmed the quality of the dial ogue held
with the delegation, as well as the nanifest intention of the Swi ss Gover nnent
to conply with its obligations under the Covenant. In that regard, she hoped
that the Covernnent woul d shortly be in a position to withdraw all the
reservations it had nade concerning various articles of the Covenant,
especially article 26, to which she attached the highest inportance. She also
hoped that all the necessary steps would be taken to elimnate all forns of
xenophobi a and racismin Switzerland and to guarantee mnorities the

observance of their rights in accordance with article 27 of the Covenant.

62. M. ANDO joined other nenbers of the Conmittee in thanking the Sw ss
Governnent for the excellent initial report it had submtted, and the Sw ss
del egation for the precision with which it had replied to questions from
menbers of the Committee. It seened that the rights set forth in the Covenant
were for the nost part duly respected in Switzerland, but sone probl ens
neverthel ess remained, particularly concerning the rights of persons placed in
tenporary detention, prison conditions and the treatnent of foreign detainees.
He therefore hoped that the Swiss authorities would re-examne the applicable
| egal provisions. Lastly, he hoped that Switzerland would withdraw all the
reservations it had made at the time of ratification of the Covenant,
particularly in respect of article 26.

63. M. EL SHAFEI noted with satisfaction the Swiss del egati on's conm t ment
to provide the Commttee with replies to the questions |eft unanswered during
the di al ogue. He wi shed to point out that nmenbers of the Conmittee asked
questions solely for the purpose of obtaining infornmati on and nmade coments

wi thout in any way prejudgi ng the issues.

64. Regardi ng the place of the Covenant in Sw ss |egislation, he understood
that the provisions of the Covenant had not as yet been invoked directly
before the courts, no doubt because Switzerland had ratified the instrunent
only recently. 1In that regard, the Swiss authorities should be encouraged to
nmake the exi stence of the Covenant nore wi dely known, particularly anong

| awyers.

65. Furthernore, it seened that articles 19 and 26 of the Covenant were not
fully observed in practice, as the conditions of pre-trial detention, police
behavi our in certain cases and the treatnment given to foreigners and asylum
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seekers left sonething to be desired. It was to be hoped that the Sw ss
Governnent woul d take the necessary steps to renmedy those shortconings and
al so consider withdrawi ng the reservations it had made with regard to
articles 10, 12, 14, 25 and 26 of the Covenant, as well as ratify the first
Optional Protocol to the Covenant.

66. M. BHAGMTI thanked the Swiss del egation for the detailed and precise
answers it had provided to the questions put by nmenbers of the Committee.

Very few of the questions he had raised had been | eft unanswered, and in that
connection he woul d wel cone infornation on the legal status of children
adopted by Swiss famlies and the status of the child during the two-year
trial period that was provided for when the legislation of the child s country
of origin did not allow for full adoption imrediately. Furthernore, he

associ ated hinself with the concerns expressed by nmenbers of the Commttee
regarding the rights of persons placed in custody, as well as the rights of
foreign and seasonal workers. He, too, hoped that by the tine it submtted
its next periodic report, the Swiss Covernment woul d have w thdrawn the
reservation it had nade concerning article 26 of the Covenant.

67. M. POCAR said that he had regrettably not been able to attend all the
nmeetings of the Commttee at which the initial report of Switzerland had been
consi dered. He had, however, noted that the report provided detailed and
conpl ete information on the way in which the provisions of the Covenant were
bei ng applied in the Swiss Confederation. He would say only that, in his
view, the argunent put forward by the Swmi ss Government to justify the
reservation it had entered concerning article 26 of the Covenant, nanely that
it was inportant to avoid creating two different |evels of protection - under
t he Covenant and under the European Conventi on on Human Rights - was hardly
wel I -founded and that, in making the reservation, the Swi ss Governnment had in
fact mssed an opportunity to resolve a constitutional issue affecting the

i npl enentation of article 4 of the Swiss Constitution. He did not, of course,
qguestion Switzerland' s right to enter such a reservation, but he hoped that
the conditions woul d soon be right for the Swiss authorities to withdraw it.

68. M. BAN joined with other menbers of the Commttee in expressing thanks
to the Snmi ss Government and del egation. He hoped that, in the drafting of the
next periodic report of Switzerland, non-governnental organizations would be
duly consulted and woul d contribute to its preparation. He also hoped that
Switzerland woul d soon be in a position to withdraw the reservations it had
made regarding various articles of the Covenant, but for his part felt that,
in entering reservations at the tine of ratification Swtzerland had perhaps
shown a neasure of prudence and circunspection for which it could not be
reproached. 1In the sane way as the majority of menbers of the Committee, he
woul d like to express the wish that Switzerland should accede to the first
Optional Protocol to the Covenant.

69. Lord COMLLE said that, in viewof the lack of tinme available to the
Conmittee, he would sinply associate hinself with the thanks and conmments
expressed by his coll eagues.

70. M. CAFLISCH (Switzerland) thanked the Conmttee for the interest it had
shown in Switzerland' s initial report and the replies provided by his
del egation. The dialogue with the Conmittee had been extrenely fruitful and
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hi s del egation would certainly bring the Coomittee nenbers' findings to the
attention of the Swiss authorities. He assured the Conmittee that the points
whi ch had not been dealt with fully would be addressed in witten replies to
be communicated to it at a |later stage.

71. The CHAIRVAN said that the Commttee had thus conpleted its
consideration of the initial report of Switzerland and poi nted out that the
second periodic report of the State party was due on 19 Septenber 1998. On
behal f of the Commttee, he thanked the Swi ss del egation for its cooperation.

The neeting rose at 1.05 p. m




