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| nt r oducti on

1. Swit zerl and acceded to the 1965 International Convention on the
Elimnation of AlIl Forns of Racial Discrimnation (hereafter “the Convention”)
on 29 Novenber 1994. The Convention entered into force for Switzerland on

29 Decenber 1994. Under article 9 of the Convention, the States parties
undertake to subnmit periodic reports “on the legislative, judicial

adm ni strative or other neasures which they have adopted and which give effect
to the provisions of this Convention”. The initial report of Switzerland to
the Conmittee on the Elimnation of Racial Discrimnation (hereafter “the
Committee”) has been prepared in accordance with the Conmttee' s guidelines as
cont ai ned in docunment CERD/ C/ 70/ Rev. 3 of 23 July 1993.

2. The initial report, supplenented by annexes, *is in fact conprised of
two separate docunents: (a) the core docunent formng the first part of the
reports of States parties (HRI/CORE/ 1/ Add. 29 of 2 July 1993); and (b) the
present document, which is in two parts: a general part containing
information on the structure of the country's popul ati on and on general policy
to combat racial discrimnation; and a special part with coomentaries relating
to articles 2 to 7 of the Convention

3. The report was prepared in a collaborative effort by the Directorate
for Public International Law and the Federal O fices for justice, foreigners,
refugees, culture and statistics. The Federal Conm ssion agai nst Raci sm and
t he Federal Conmi ssions on foreigners and refugees were invited to coment

on the report. This report was approved by the Federal Counci

on 18 Decenber 1996

PART |: OVERVI EW COF SW SS POLI CY TO COVBAT RACI AL DI SCRI M NATI ON
. PRELIM NARY NOTE

4, This first part gives information on the resident population in
Switzerland. It supplenents and updates the information contained in the core
docunent (HRI/CORE/ 1/ Add. 29) and then provi des general indications about the
rel evant constitutional and |egislative provisions and about the policy
conducted by the Swiss authorities to conbat racial discrimnation. This
informati on is suppl enented, where appropriate, by cormmentaries relating to
articles 2 to 7 of the Convention, which are dealt with in part Il of the
report.

1. FORElI GN POPULATI ON

A. General information and statistical nethods

5. In 1995, the popul ation of Switzerland stood at 7,080, 948, of

whom 19.6 per cent were foreigners. 2 In the course of 1995, 17,021 requests
for asylumwere submtted by applicants from 140 countries. The applicants
come |largely fromthe former Yugoslavia (Serbia and Montenegro), Bosnia and
Her zegovi na, Sri Lanka and Turkey.
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6. Statistics relating to the population in Switzerland are derived in part
fromthe federal popul ation census, which gives details about the country of
origin and residence status of foreigners and the place of birth, nother
tongue and religion of the inhabitants, and also in part fromthe annua
bulletin of statistics on the status of the foreign popul ation, which is
conpiled with data fromthe Federal O fice for Foreigners (sex, age, marita
status, residence status, place of residence) and froma survey of
international civil servants. The principal and nost conpl ete source of

data on foreigners in Switzerland, however, is the Central Register of
Foreigners (RCE). This is a computerized register kept by the Federal Ofice
for Foreigners (OFE) in cooperation with the federal services concerned.

The RCE nmakes it possible to produce statistics on foreigners, to carry out
the checks prescribed by the Federal Act on the Residence and Establishnment of
Forei gners, of 26 March 1931 (hereafter LSEE), * and to facilitate the work of
the police authorities responsible for foreigners. 1In the case of

asylum seekers, it is the Federal Ofice for Refugees which registers and
keeps statistics on applications for asylum

1. Statistical base of the Federal Statistical Ofice

7. The base used for gathering statistics by the Federal Statistical Ofice
depends:

(a) for the census, in large part on previous censuses. Some experts
are, however, also consulted

(b) for the annual statistical bulletin on the status of the
popul ati on (ESPOP), on the federal legislation relating to the inmm gration of
persons of foreign nationality.

8. The questionnaire for the federal population census does not give any
predefi ned category for |anguage (other than the four national |anguages and
English) or religion (other than the Reforned Evangelical Church and the Roman
Catholic Church). The replies are therefore very detailed. They are |ater
grouped during the processing of the data (into 16 categories for religion and
28 for | anguage). Most published tables, however, present a smaller nunmber of
categories. For foreigners, the census results either present the various
countries of origin in a detailed manner, or else group foreigners by region
or continent, largely in accordance with the United Nations classification

2. Statistical base of the Federal O fice for Foreigners

9. On the basis of the Ordinance on the Central Register of Foreigners,

of 23 Novenber 1994, * and of the Federal Act on the Residence and

Est abl i shnment of Foreigners, of 26 March 1931, the classifications include
nationality, sex, marital status, age, occupation, branch of activity, length
of residence, etc. Another criterion is the category of the residence permt:
seasonal permts (A permits); annual permts (B permts); establishment
permts (C permts); permts for border workers (G permts); and short-term
residence permts (L permits). Data on cultural, religious and ethnic groups
and on fam |y conposition, social status, unenploynment rate and |evel of
education are not kept in the Central Register of Foreigners.



CERD/ C/ 270/ Add. 1
page 6

3. Statistical base of the Federal Ofice for Refugees

10. The statistics of the Federal Ofice for Refugees use rel evant
categories in the domain of asylum Data are kept on nationalities and, since
1 January 1993, ethnic groups for sone countries. These categories do not
provi de details of the age, famly conposition or econom c and social status
of the persons concerned. Since 1993, the primary data of the Federal Ofice
for Refugees have been broken down by sex.

4. Frequency and reliability of the statistics

11. The statistics of the Federal Statistical Ofice are published each year
(annual bulletin on the status of the population). The statistics of the
Federal O fice for Foreigners are produced nonthly and published in ful

three tines a year. Those of the Federal Ofice for Refugees are nade

avail able monthly (for official use). The publication for genera
distribution appears three tines a year

12. Conpl eti on of the census questionnaire (printed in nine |anguages)
is obligatory, as is the registration of foreigners and asyl um seekers.
Foreigners living illegally in Switzerland are obviously for the nobst part not

covered by the statistics. The reliability of the statistics is good. A
conpari son between the census figures and those of the Central Register of
Forei gners and of the annual statistical bulletin on the status of the
popul ati on shows a good match in terns of overall results.

B. Statistical indicators

13. The tabl es nentioned bel ow (see annexes 1 to 8) show the principa
results of the 1990 census, although the figures no |longer fully reflect the
current situation, particularly in respect of the number of persons

unenpl oyed. These tables provide the follow ng statistics:

0. 101- 00: Characteristics such as age, religion, |anguage and size of
househol d, for Swiss and foreigners

0.103-00. 01: Characteristics of enploynent status and | evel of education,
for Swiss and foreigners

1.113-00: Countries of origin of foreigners and residence status, by sex
2.003-00. 07: Mai n | anguage for the foreign popul ation

2.105-00. 01: Countries of origin of foreigners and religious affiliation
5.141-00. 03: Nunmber of foreigners economcally active; socio-professiona

groups and | ength of enpl oynment
7.115-00.02: Soci o- prof essi onal groups and types of household: Sw ss

7.115-00. 03: Soci o- prof essi onal groups and types of household: foreigners.
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14. These statistical data should be suppl enented and updated with the
followi ng figures supplied by the Federal Ofice for Foreigners:

Permanently resident foreign population (length of stay nore
than 12 nonths) by country of origin, at end Decenber 1995

ltaly 358 933
For mer Yugosl avi a 294 217
Por t ugal 134 827
Spai n 101 412
Cer many 90 903
Tur key 78 615
France 53 612
Austria 28 109
Uni ted Ki ngdom 18 384
Net her | ands 13 622
United States of Anerica 11 383

Division by continents

Eur ope 1 221 495

of which: EU and EFTA countries 827 891
Africa 24 297
Ameri ca 35 128
Asi a 47 594
Cceani a 1 674
No nationality, State unknown 386
Total 1 330 574
(18.9% of the total population)
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1. Age structure of the permanently resident popul ation
of foreign nationality

15. At end 1995, 69 per cent of the resident popul ation of foreign
nationality (919, 476) consisted of persons who were between 20 and 64 years
old and thus of an age to pursue a gainful occupation. Children and young
peopl e under 19 years of age, totalling 353,193, or 27 per cent, cane in
second pl ace, while persons aged 65 or over (nostly retired persons) canme in
third place, totalling 60,905 or about 5 per cent, thus representing only a
smal | proportion of the popul ation

16. The age structure of the foreign popul ation differed appreciably from
that of the Swi ss popul ation. The under-19 and 20-64 age groups were markedly
smal l er in number anong the Swiss than anmong foreigners. On the other hand,

t he nunber of Swiss of retirement age was several times higher, in
proportional terns, than that of foreigners.

2. Sex and nmarital status

17. O the 1,330,574 foreigners registered at end 1995, 721,836 were
mal e and 608, 738 were female. In all, 544,461 were single, 705,902 were
married, 25,187 were wi dowed and 45, 024 were divorced. Single persons

i ncl uded 283, 022 children under 16 years of age.

3. Recogni zed refugees

18. The total nunber of foreigners includes 24,581 refugees to whom
Switzerl and has granted asylum These refugees consist, inter alia, of

6, 529 forner Yugoslavs, 4,197 Vietnanese, 3,750 Turks and 1,246 Canbodi ans.
The breakdown by continent indicates that, at end 1995, 56 per cent were from
Eur ope, 37 per cent fromAsia and 7 per cent from other continents.

C. Developnents in the last 10 years

19. The tables of the Federal Statistical Ofice given bel ow (see annexes 9
and 10) show the mai n changes which have occurred by period of 10 years, as
reflected in the census. It may be noted in particular that the conposition
of the foreign popul ation has varied greatly since the begi nning of the
century and so, therefore, has its linguistic and religious conposition

1.219-01: Nunber of foreigners and countries of origin since 1900.
2.201-01: Rel i gious affiliation.
20. These tabl es should be suppl enented and updated with the foll ow ng

statistics provided by the Federal O fice for Foreigners:
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Immgration in 1995 to take up residence for
nore than 12 nonths, by country of origin:

For mer Yugosl avi a 24 478
Por t ugal 10 362
Cer many 8 741
ltaly 7 239
France 5 246
Tur key 3 818
Spai n 2 957
United States of Anerica 2 864
Uni ted Ki ngdom 2 611
Austria 1 542
Net her | ands 1 448
Eur ope, total 75 291

of which: EU and EFTA 43 933

countries
Africa 3 566
Asi a 7 098
Ameri ca 7 844
Cceani a 449
No nationality, State unknown 20
Total 94 268

In 1995, 94,268 foreigners entered Switzerland to take up residence for nore
than 12 nonths; 32,904 new inm grants were pursuing a gainful occupation

21. The total of new inm grants may be broken down as follows: 34,931

(or 37.1 per cent) entered for the purpose of famly reunification, 15,174
(16.1 per cent) were adnmitted under the cantonal or federal quotas, °

6,374 (6.8 per cent) had their seasonal permts converted to annual residence
permts, 10,000 (10.6 per cent) were schoolchildren or students, 1,787

(1.9 per cent) obtained residence pernmts on humanitarian grounds and the
remai ni ng 26,002 (27.5 per cent) consisted of Swiss returning to the country,
children placed with a view to adoption, recogni zed refugees, retired persons
and rentiers, and persons of foreign nationality who had nmarried Sw ss

nati onal s.
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1. Change in the nunber of recognized refugees in 1995

22. The nunber of refugees (excluding asylum seekers) declined by 2,667
(9.8 per cent) to 24,581 between end 1994 and end 1995.

2. Total resident population of foreign nationality in 1995

23. Rel ative to end 1994, the permanently resident popul ation of foreign
nationality increased overall by 30,485 or 2.3 per cent (whereas the increase
in the previous year had been 39,806, or 3.2 per cent). Wth 21,771 persons
(71.4 per cent of the total), nationals of the forner Yugoslavia constitute
the group which has grown the nmpost in nunerical terns.

3. Change in the pernmanently resident popul ation of
foreign nationality since 1985

24. After a decline between 1975 and 1980, largely due to the economc
recession, the foreign popul ati on began to grow again during the 1980s, at
first noderately and then, after 1985, strongly; it increased between 1980
and 1984 by 48,000 (+5.4 per cent) and between 1985 and 1989 by 108, 000
(+11.6 per cent). At the end of that period it totalled 1,040,000. During
the last six years (1990-1995) it has risen by a further 291,000 (+28 per cent
relative to end 1990). The total for end Decenber 1995 represents a record

| evel . Since 1992, the upward trend has, however, been |ess pronounced.

25. The proportion of the permanently resident population of foreign
nationality in Switzerland relative to the country's total permanently

resi dent popul ation increased from 14.6 per cent in 1985 to 18.9 per cent

in 1995. During that period, an increase of 391,000 was recorded. The

i ncrease was |arger still anobng the economically active resident popul ati on of
foreign nationality, which grew by 180,000 between 1985 and 1995 to reach a
total of 729, 000.

26. It should be noted that with a foreign popul ation

constituting 18.9 per cent of the total population, Switzerland is

(after Liechtenstein and Luxenbourg) the country with the | argest proportion
of foreign residents in Europe. A relatively restrictive naturalization
pol i cy undoubtedly has sone influence on the |arge proportion of the foreign
popul ation in international ternms. In this regard, it should be pointed out
that a revision of the Federal Constitution concerning acquisition and |oss of
Swi ss nationality was accepted by the people, but rejected by a majority of
the cantons on 12 June 1994. It had been designed, in particular, to enable
foreigners who had spent their childhood in the country to avail thenselves of
facilitated naturalization, which reduces the time ordinarily required for

t hat procedure.

I11. CULTURAL AND RELI G QUS M NCRI Tl ES

A General information

27. The plurality of |anguages and religions in Switzerland has its roots in
history. It is comon political beliefs and ideals - such as federalism the
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rule of |aw and denocracy - that, nore than linguistic or cultural unity, form
the cenent of federal unity. Mreover, the federal State is rmade up of
entities - the cantons - which pre-dated it. This overlapping of

adm nistrative, linguistic and cultural boundaries makes it difficult for any
one group, even a group with a strong majority such as the German-speaking

Swi ss, to predom nate. Also, by fostering understanding and nutual respect
anong individuals within the federal State, through respect for territoria
integrity and national unity, Swiss federalismcontributes in a unique and

i mportant way to respect for ninorities. °©

B. “Jenisch” minority
28. Swi tzerl and does not have ethnic mnorities in the strict sense. The
only group that might be classified in that category is the nomads or “people
of the road”. No detailed breakdown of the nomadic people living in

Switzerland is avail able. That population is estimted at around 25,000, of
whom only 4, 000-5,000 have not becone sedentary. ” The great majority of the
nomads in Switzerland regard thenmsel ves as being of “jenisch” stock, although
some are related to the Ronma or the Sinti

C. Linguistic mnorities

29. Swi tzerl and has four national and official |anguages. |In the referendum
of 10 March 1996, the people and the cantons adopted a new article of the
Constitution relating to | anguages (art. 116 of the Federal Constitution).
Thi s provision supplenents old article 116 of the Federal Constitution, which
had al ready enunerated the four national |anguages, by introducing a reference
to arrangenents for the Confederation to pronote | anguages. These consist in
measures ai ned at fostering understandi ng and exchanges between the country's
[inguistic communities, as well as support for the cantons of Ticino and
Graublinden to nmaintain and pronote Italian and Rhaeto- Romansch. Along with
German, French and Italian, Rhaeto-Romansch now has the status of a

nati onal and official |anguage of the Confederation. This nmeans that

Rhaet o- Romansch- speakers will henceforth be able to address the federa
authorities in that | anguage. Use of Rhaeto-Romansch at the federal |eve

and the detailed federal arrangenents to pronote minority |anguages will be
regul ated by statute. The new Federal Act on financial assistance to maintain
and pronote the Rhaeto-Romansch and Italian | anguages and cul ture was passed
on 6 Cctober 1995 by the Federal Parlianent.

30. Data on mother tongue (i.e. the |l anguage in which a person thinks and

is nmost proficient) gathered during the 1990 census provide the follow ng
information: German is spoken by 63.3 per cent of the population, French

by 19.2 per cent, Italian by 7.6 per cent and Rhaeto- Romansch by 0.6 per cent.
Approximately 8.9 per cent of the popul ation have a nother tongue which is not
one of the four national |anguages. O the 26 cantons and seni-cantons,

17 are Cerman-speaking, 4 are French-speaking, 1 is Italian-speaking (with a
smal | German-speaking mnority) and 3 are bilingual - the canton of Bern, with
a CGerman-speaking majority, and the cantons of Fribourg and Valais, with
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French-speaking majorities. The canton of G aubinden is trilingual, with a
German-speaking majority. The CGerman, French and ltalian linguistic zones are
relatively stable. The nunber of German speakers has declined by 5 per cent
and that of Italian speakers by 2 per cent in the last 30 years, while the
nunber of French speakers increased by 0.5 per cent during the sane period.
Rhaet o- Romansch is steadily |l osing ground, to the point where its existence is
t hr eat ened.

31. In the nmultilingual cantons, various approaches have been adopted to
ensure the coexistence and equal rights of linguistic communities. |n nost
cantons, responsibility for education and cultural policy has devolved to the
districts or communes. The sane applies to the judicial system which is
decentralized to the level of the districts, with the cantonal courts giving
their rulings in the |language used in first instance. The Federal Tribunal
for its part, deals with civil and adm nistrative appeals in the |anguage of
the canton in which the case was originally heard, and in crimnal proceedings
it uses the | anguage of the accused, provided that it is one of the officia

| anguages.

D. Religious mnorities

32. Wth regard to religious denoninations, the resident population

is 40 per cent Protestant, 46.7 per cent Roman Catholic, 0.2 per cent

Ad Catholic, 2.2 per cent Muslim 1 per cent Othodox and 0.3 per cent

Jewi sh, while 7.4 per cent are persons of no religious denom nation. There
are al so sone very small denom national groups (Mornons, etc.) for which no
i ndi vidual statistics are avail abl e and which together account for about
2.8 per cent of the popul ation

I'V. CONSTI TUTI ONAL AND LEG SLATI VE FRAMEWWORK FOR ACTI ON
TO COVBAT RACI SM

Article 4 of the Federal Constitution

33. Article 4, paragraph 1, of the Constitution provides that all Sw ss
citizens are equal before the law. The second sentence of that paragraph

gi ves the historical context for this provision, which was first fornul ated
in 1848: “In Switzerland, there shall be no subjects, nor privileges of

pl ace, birth, person or famly.” Paragraph 2 concerns equality between wonen
and nmen, which is outside the scope of the Convention

34. The duty of ensuring equal treatnment is closely linked to the protection
of the dignity of all human beings, one of the underlying principles of human
rights. Human dignity and, hence, the protection of human rights are by
definition due equally to all people. 1In accordance with this principle, the
obligation to ensure equality before the law prohibits the State from taking
decisions “in consideration of the person” or which favour or discrimnate
agai nst certain persons or groups of persons. The duty to ensure equality
before the | aw applies both to I egislation and to application of the |aw
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While it does not call for rigorously egalitarian treatment, it does authorize
unequal treatnent only when duly justified; at tinmes it even postul ates such
inequalities. The obligation to ensure equality before the | aw therefore
guarantees a |egal order, based on subtle, objectively defined distinctions. 8
The Federal Tribunal expresses the sane idea when it states that the principle
of equality before the lawis violated, inter alia, when identical situations
are not treated in the sane manner, as their simlarity would dictate, or when
different situations are not treated differently, as their differences would
dictate. ° Consequently, positive inequality of treatnent - specific,
tenporary neasures taken on behalf of particularly di sadvantaged groups, and

i ntended to correct previous or current discrimnation - is not only |awfu
fromthe standpoint of constitutional |aw, but nmay even be inperative under
certain circunstances, which is in any case in accordance with article 1

par agraph 4, of the Convention

35. Al t hough article 4 of the Constitution does not expressly nention “race”
or skin colour, these distinguishing criteria are incontestably the inplicit
targets of the prohibition against discrinmnation. The prohibition of racia
di scrimnation is now considered to be one of the essential elements of the
principle of equal treatnent and enjoys absolute protection. *® The Federa
Tribunal in fact declared the discrimnatory legislation of the Third Reich to
be contrary to Swiss public order and rejected its applicability in
Switzerland.

36. Contrary to the letter of article 4 of the Constitution, not only Sw ss
citizens, but foreigners as well, enjoy this right.  Equality is a

uni versal ly applicable human right. Being a foreigner may, however,
constitute objective grounds for a difference in treatnment where Sw ss
nationality plays a cardinal role in the matter to be regulated. This applies
in particular to civic rights and duties. Simlarly, under article 69 ter of
the Constitution, the Confederation is entitled to | egislate on the entry,
exit, residence and establishnent of foreigners.

37. In June 1995, the Federal Council held w de-ranging consultations on a
draft reformof the Federal Constitution. The relevant part of article 7 of
the draft reads as follows: “Everyone is equal before the law. No one should

be subjected to discrimnation on the grounds of his origin, sex, race,
| anguage, social status or religious, philosophical or political beliefs.”

V. GENERAL POLICY FOR COVBATI NG RACI AL DI SCRI M NATI ON

38. The definition of a general policy for conbating raci smnust take
account of the fact that racismcan affect both foreigners and Swiss citizens
who are distinguished fromthe ngjority of the population by certain externa
characteristics (language, religion, lifestyle). The objectives and
instruments of the policy on the status of the four national |anguages, of the
policy towards foreigners (issues of migration, adm ssion and integration
policies), anti-racism canpaigns and the establishnment of a Federal Commi ssion
on Raci smshould be cited in this regard. *
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A. National mnorities
1. Linguistic mnorities
39. The exi stence of four linguistic communities is considered to be one of

the constituent elenents of Switzerland. The choice of a federal State
structure within cultural plurality inplies respect and tol erance for
linguistic mnorities. This policy is reflected in the Federal Constitution's
recogni tion of the national |anguage status of CGerman, French, Italian and
Rhaet o- Romanche. To this nust be added the objective of pronmoting mnority

| anguages. It will be recalled that in March 1996, a new article 116 of the
Federal Constitution, on official and national |anguages, was adopted by the
peopl e and the cantons. '* Where the nedia are concerned, the Swi ss Radi o and
Tel evi sion Corporation (SSR) is divided into three regional channels -

Ger man- speaki ng, French-speaking and Italian-speaking - each with its own
programes. The Romanche minority is given air tinme on the Gernman-speaking
channel

2. The “Jenisch” mnority

40. VWile it is true that, as el sewhere in Europe, nomads living in

Swi t zerl and have suffered harassnent or even persecution,  in recent years
their relations with the authorities have inproved, in terms of nutua
under st andi ng and cooperation. One turning point was in 1972, the year when
the nutual aid association Children of the Road, founded in 1926 by the

Pro Juventute foundation, was disbanded. It was the abuses committed in the
name of the protection of nomadic children (enforced settlenent of children
separation of 619 children fromtheir fanilies *) that led to the disbanding
of the organization. Pro Juventute has officially apol ogized to the

nomad comuni ty and set about conpensating the victins. A total amount

of 11 mllion Swiss francs has been distributed anpong al nost 1,900 victins.

41. Nomads living in Switzerland generally have Swiss nationality and enjoy
all the rights guaranteed by the Constitution, donestic |law and the rel evant
international treaties, without discrimnation. |In particular, they are
entitled to have their own cultural life and to speak their own | anguage. It
cannot be denied, however, that the fact that their lifestyle is not adapted
to the public infrastructure (schools; cantonal |abour regulations; socia

i nsurance; specially adapted sites; access to conmunal public infrastructure
facilities, etc.) makes it difficult for themto exercise some of their
rights, especially those of a social, economic or cultural nature. Inits
1983 report on “Normads in Switzerland”, the Research Comr ssion set up by the
Federal Department of Justice and Police analyses this situation, which falls
chiefly within the conmpetence of the communes, and the problens it engenders.
It al so proposes a series of neasures for inproving matters.

42. In a petition sent to the Federal Council in Novenmber 1993, the “people
of the road” demanded official recognition, special sites to acconmpdate them
and the conclusion of an intercantonal agreenent allowi ng themto pursue their
activities beyond cantonal borders. (Iltinerant tradesman's |licences are

i ssued by each canton and are valid only within its territory.) For severa
years, the Confederation has given financial support to the Swiss unbrella
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associ ation of nomads or “people of the road”. Parliament is currently
di scussing the creation of a foundation entitled “Ensuring the future of the
Swi ss travellers”, which would deal with the group’s specific problens.

B. Foreign population

1. Maqgration issues

43. On issues of mgration, enphasis is placed on the devel opnent and
realization of pan-European strategies for dealing with growing mgratory
pressures. A coordinated approach by European States appears vital
especially in the foll ow ng areas:

(a) Measures to combat the causes of migratory nmovenments in the
States of emigration;

(b) Measures to combat illegal immgration; and

(c) Measures to i nprove the exchange of information
Swiss inmgration policy will be discussed in greater detail in part 11,
chapter |, of this report, on article 2 of the Convention. It should
nonet hel ess be pointed out that this policy is currently being reviewed by the
Federal Council in order to define the purposes, content and instrunents of

Switzerland s future imrgration policy.

2. Admi ssion and gquota policy

44, In order to ensure a bal ance between the Swiss and resident foreign
popul ati ons, the nunber of new foreign inmgrants adnmitted into the country is
restricted. Residence permits for engaging in gainful activity are subject to
quotas. ' This policy, intended to maintain a balance between the native and
forei gn popul ations, to sonme extent mekes it possible to avoid the

mani f estati ons of raci smor xenophobi a.

3. Integration policy

45. It isin this area that the | egal and non-|egal approaches nost

converge. Fromthe |egal standpoint, the fact that the |onger a foreigner
remains in the country, the stronger his |legal status has to be consi dered.
The establishnment permit (72 per cent of resident foreigners) is generally
granted after a stay in Switzerland of 10 years (five years under sone
bilateral treaties). It affords the foreigner geographical and occupationa
mobility, as well as increased security in terns of his right to reside in the
country. Fromthat point on, with the exception of the right to vote and to
stand for election, foreigners receive practically equal treatnent with
nationals. The security of residence also helps to strengthen the desire to
integrate. The legal aspect is therefore an inportant factor in the pronotion
of equal opportunity. Fromthe non-Ilegal standpoint, social integration
occurs above all at the local level, and is a matter for the cantons and
comunes. The Federal Comm ssion on Foreigners (CFE), which will be discussed
in part 11l of this report, in the chapter on article 7 of the Convention
plays a major role in this regard.
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46. By “integration” is nmeant both the reception given the foreigner within
the Swiss community and his ability to becone a part of the social setting,

wi t hout however giving up his own cultural origins and nationality.

Foreigners must be able to forge relations with the native population and to
participate in their social life. The process of integration involves a

wi | l'ingness on the part of both inmgrants and the native population to be
open and accepting towards one another, while respecting the individuality of
each (integration is therefore by no neans synonynous with assimlation).
Successful integration depends very nuch on the frequency and diversity of
soci al contacts at the workplace and in leisure pursuits. The Federal Counci
has frequently taken this position on integration, which is not contested by
foreigners living in Switzerland. Foreigners do, however, sometimes criticize
the inadequate reflection of this political will in daily life. Solutions
must first be sought in those areas where the coexistence of Swi ss and
foreigners gives rise to human, cultural, social and economc problens - in
busi ness, the workpl ace, schools, residential areas, neighbourhoods, parishes,
organi zati ons and associations. It follows that the conmunes have an
important role to play in executing this policy. The scope of the activities
of cantonal, regional and conmunal services providing assistance to foreigners
and | ocal advisory comm ssions of foreigners should be stressed in this
context. Criticismhas also sonetines been | evelled against the
naturalization procedure, which is deened to be too | ong and too sel ecti ve.

C. Anti-racism canpaigns

47. It will be recalled that Switzerland takes an active part in the

i npl enentation of the resolutions adopted at Vienna by the Heads of State and
Governnment of the menber States of the Council of Europe, dealing inter alia
with the creation of the Council's Plan of Action on conbating racism
xenophobi a, antisemtismand intolerance. At the national |evel, the Federa
Council has set up a national conmittee for the organization in Switzerland of
t he European Yout h Canpai gn agai nst Racism Anti-Senmitismand Intol erance
called for in the Plan of Action. The canpai gn was successfully conducted

in 1995. A national anti-racism canpaign had al so been organi zed in 1990 by
the Swi ss Council on Youth Activities, with the support of the Confederation

PART I1: ANALYSI S OF ARTICLES 2 TO 7 OF THE CONVENTI ON
. CONDEMNATI ON OF RACI AL DI SCRI M NATI ON (ART. 2 OF THE CONVENTI ON)

A General information

48. The obligations of States parties to the Convention are defined
generally in article 2 and nore specifically in articles 3-7. Under

article 2, paragraph 1, States parties condemn racial discrimnation and
undertake to pursue a policy of elimnating racial discrimnation and
pronmoti ng understanding anong all “races”. Paragraph 2, which takes as its
starting point the | awful ness of positive discrimnation as defined in
article 1, obliges States parties, as required by circunstances, to take
speci al concrete neasures to ensure the devel opnent and protection of certain
raci al groups or individuals belonging to them
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49. G ven the nature of article 2 of the Convention, these remarks will be
limted to a general overview and will be developed in detail, as required, in
the chapters on articles 3-7. The reasons for Switzerland' s reservation to
article 2, paragraph 1 (a), of the Convention will, however, be explained in
detail .

B. Article 4 of the Federal Constitution and respect for
the principle of equal treatnent by State authorities
(art. 2, para. 1 (a) and (b))

50. As stated in part | of this report, article 4, paragraph 1, of the
Federal Constitution provides that all Swiss are equal before the |aw. Case

| aw extends the application of the principle to foreigners as well. According
to this principle, the obligation of ensuring equality before the | aw
prohibits the State fromtaking decisions “in consideration of the person” or
fromfavouring or discrinminating agai nst certain persons or groups of persons.
This duty applies both to legislation and to application of the |aw. Neither
the I aw nor the Convention, however, calls for rigorously egalitarian
treatment. Unequal treatnent is authorized only when duly justified; at tines
the duty even postul ates such inequalities. The obligation to ensure equality
before the | aw therefore guarantees a | egal order based on subtle, objectively
defined distinctions. *® It follows that positive inequality of treatnent of

the sort called for by the Convention - i.e. specific nmeasures taken on behalf
of particularly disadvantaged groups, and intended to correct previous or
current discrimnation - is not only lawful fromthe standpoint of

constitutional |aw, but may even be inperative under certain circunstances.

51. Even though its fornulation is restrictive, according to the |ega
doctrine and case law, article 4 of the Federal Constitution is addressed not
only to the authorities responsible for applying the law, but also to the

l egislator. ?* However, given the relatively abstract nature of the Federa
Tri bunal ’ s pronouncenent on equal treatnent, the legislator still has a great
deal of latitude in drafting. 2

C. The problemof discrinination anpong foreigners and the
reservation nade by Switzerland in respect of its
immgration policy (art. 2, para. 1 (a))

52. Upon its accession to the Convention, Switzerland nade a reservation to
the effect that it reserves the right to apply its legal provisions relating
to the adm ssion of foreigners to the Swiss |abour market. In this way,

Swit zerl and, whose foreign population - about 19 per cent of the total - is
one of the largest in Europe (along with those of Luxembourg and

Li echtenstein), like npst econom cally advanced countries, intends to preserve
sonme freedom of action as to the adm ssion of foreign workers to its |abour
mar ket, for reasons that are economc, as well as political and soci al

53. Swi ss policy towards foreigners is based on the principle of limting
the nunber of foreigners and of integrating those foreigners who |ive and work
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in Switzerland. While the adnmi ssion of students and trainees, particularly in
the field of technical cooperation, is based on the sane criteria as those
used for all foreign nationals, it is the systemof “traditional recruitment
country” that is applied for admi ssion to the |abour narket.

54. The definition of these countries takes into account the ability of
their workforce to integrate into Swi ss society, the inportance of
Switzerland' s relations with them and the current European process of
integration. Swiss policy is based on a “three circle” nodel. Persons from
countries belonging to the inner circle (nmenber States of the European Union
and European Free Trade Association) enjoy a fairly relaxed reginme. Persons
bel onging to the niddle circle (today, basically the United States and Canada)
can be recruited within a linmted framework and enjoy certain facilities.
Persons belonging to the outer circle, or conming fromnon-traditiona
recruitment countries, are adnmtted on an exceptional basis only, if they are
highly skilled or have cone to do a training course. Follow ng are the
criteria for classifying a country in the mddle or outer circle:

(a) Respect for human rights;

(b) A cul ture marked by European ideas, in the broadest sense of the
term and with living conditions simlar to our own;

(c) A long history of stable trade and econom c rel ations;

(d) Traditionally good relations with Switzerland in the field of
| abour recruitment;

(e) Econom ¢ need for specialists fromthese countries;

(f) Econom ¢ need for skilled workers fromthese countries who have
been trained in Europe.

55. As regards the International Convention on the Elimnation of Al Forns
of Racial Discrimnation, the favoured treatnment granted nationals of western
Eur opean countries within the framework of the even closer trade rel ations
that m ght develop in the context of current relations between Switzerland and
the European Union, particularly follow ng the sectoral negotiations now
under way, does not pose any problenms of principle. Although the Convention
does not contain any general reservations on special treaties according

privil eges, such agreenents are, in the opinion of the Swi ss Federal Counci l
conpatible with the Convention insofar as they are nade within the framework
of close economic alliances and on the basis of reciprocity.

56. The criterion of capacity for integration, when applied to persons
hopi ng to engage in gainful activity in Switzerland, is not intended to be
racially discrimnatory in any way. It certainly nmakes adm ssion nore
difficult for persons belonging to other ethnic groups or “races”, because of
their limted capacity for integration. However, the Federal Council is
convinced that Switzerland, |ike nost other countries with above-average
econoni ¢ devel opnent, nust in principle maintain its restrictive policy
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towards the adm ssion of foreigners to the increasingly specialized Sw ss

| abour market. The capacity of foreign nationals to integrate into Sw ss
society is an inportant prerequisite for their being accepted and wel comed by
that society. This is why, in the hope of avoiding any uncertainty,
Switzerland nmade its reservation.

D. The principle of equal treatnent and its application to relations
bet ween i ndividuals (art. 2, para. 1 (c) and (d))

57. According to traditional case |law and | egal doctrine, the prohibition of
discrimnation, as defined in article 4 of the Federal Constitution, cannot in
principle have a direct effect on relations between individuals - for exanple,
by requiring equal treatnment in the conclusion of contracts - except in
certain special cases. » On the other hand, nobst recent works on Swiss |aw,
and the Federal Tribunal, recognize the indirect horizontal effect of the

i ndi vi dual freedons proclained in the Federal Constitution. * This neans
that, when they have to interpret inprecise |egal concepts, the authorities
responsi bl e for applying the Iaw nmust turn, for exanple, to the principle of

t he prohibition against discrimnation, which is a fundanental right. Anong
the norms of private law that | end thenselves particularly well to such an
interpretation of the prohibition against discrinmnation, the I egal witings
cite articles 27 and 28 of the Civil Code #* (CCS), on the protection of the

i ndi vidual, article 2 CCS on the abuse of right, articles 19 and 20 of the
Code of Cbligations (CO on the nullity of a contract whose purpose is
somet hi ng i npossi bl e, unlawful or inmmoral, the provisions on the protection of
tenants in case of cancellation of a lease (art. 271 CO and the provisions of
| abour | aw on protection of the worker’s status (art. 328 CO and on
protection agai nst wrongful dismssal (art. 336 CO). By acceding to the
Convention, Switzerland can be considered to have conferred special inportance
on the prohibition against discrimnation in the interpretation of such

provi sions of private |aw

58. It rmust nonet hel ess be enphasi zed that, with very few exceptions, Swi ss
private | aw does not recognize an obligation to enter into a contract. In
their private contractual relations, so long as no crimnal offence is being
comm tted, individuals may concl ude enpl oynment contracts or rental agreenents,
for exanmple, with parties of their choosing, notw thstanding the prohibition
agai nst racial discrimnation. A provision of private |aw prohibiting

i ndi vidual s from applying distinctions based on “race” in their private

rel ati ons, would encounter considerable problens of practical application

i nsofar as such behavi our would be difficult to prove. The new

article 261 bis of the Penal Code, which will be discussed in greater detai

el sewhere in this report (para. 65 et seq.), will now make it possible to
ensure that the prohibition against racial discrimnation is respected in
certain public sectors, even by individuals, in cases where private autonony
nmust take second place to the protection of human dignity. Even in
contractual relations of a purely private nature, behaviour that publicly
harms the dignity of a potential co-contracting party can be penalized under
t he new provi sion.
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59. In conformty with the Constitution’s conception of fundamental rights,
constitutional rights and obligations under international |aw, such as the
prohi biti on agai nst racial discrimnation, confer a permanent mandate on the
| egi slator, that of rendering abstract individual freedonms increasingly
concrete. In future revisions of private | aw, the Federal Council wll
endeavour to take into account the principles enbodied in the Convention in
the nost appropriate manner

E. Encouragenent of organizations and npvenents
pronoting integration

60. This issue will be dealt with below, in the chapter on article 7 of the
Convention (positive measures against raci st behaviour, paras. 168-201).

[1. CONDEMNATI ON OF APARTHEI D (ART. 3 OF THE CONVENTI ON)

61. Swi t zerl and, whi ch unequi vocally condemmed the apartheid regi ne of

South Africa, contributed to the devel opnent of denmpbcracy in that country

t hrough a progranme of positive nmeasures and hel ped finance the historic
nmeeting of 1987 between representatives of the African National Congress (ANC)
and the South African econony. |In Decenber 1993, at a crucial stage in the
transition to denocracy, the Swiss Governnent, in cooperation with the
FederalismliInstitute of the University of Fribourg, organized maj or debates
on constitutional questions between representatives of the ANC and of the

Afri kaaner Vol ksfront. In July 1994, Switzerland al so organi zed an extended
round table on constitutional questions, in which representatives of the ngjor
South African political parties participated. Sw ss support for the

South African elections totalled 1.7 mllion Swiss francs, and 100 Sw ss

el ection nonitors were sent to observe the April 1994 el ections.

62. Bet ween 1986 and early 1994, Switzerland contributed no | ess

than 50 mllion Swiss francs to these projects. For the period 1995-1999,
the amount allocated to devel opnent aid for South Africa is expected to
reach 80 mllion Swiss francs. These progranmes of “positive measures”, of
limted duration, are being carried out in cooperation with the conpetent

of fices of the Swiss administration, and in agreenent with |ocal authorities,
with a viewto promoting synergy between neasures of |ocal, regional and

i nternational scope. A total of 60 mllion Swiss francs is earmarked for
cooperation for devel opment (support for socio-econom c reformand reform of
the State structure, the rule of |aw and denocrati zation, etc.).

63. The Swi ss Governnent actively supports South Africa’s Reconstruction and
Devel opment Progranmme. In addition, through the 20 mllion Swiss francs nmade
avail able for the period 1995-1999, it is participating in bilateral and

mul til ateral progranmes of neasures for pronoting peace and dempbcracy in

South Africa. The Federal O fice for External Econonmic Affairs (OFAEE) is

pl anning to contribute 10 mllion Swiss francs over a five-year period to
support economc reformin South Africa.
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I11. MEASURES TO MAKE CERTAIN ACTS OF RACI AL DI SCRI M NATI ON
PUNI SHABLE BY LAW (ART. 4 OF THE CONVENTI ON)

64. Article 4 (a) of the Convention requires States to declare the follow ng
acts puni shabl e by | aw

(a) di ssemi nation of ideas based on racial superiority or hatred,;

(b) incitement to racial discrimnation

(c) acts of violence or incitenent to such acts agai nst any race or
group;

(d) provi sion of assistance to racist activities.

65. Wth the adoption of article 261 bis (1), (2) and (3) of the

Penal Code, % Switzerland added to its donestic |legal system a provision which
takes into account the first two requirements nmenti oned above. 1In the
process, the legislature attenpted to bear in nmind the rights firmly anchored
in the Federal Constitution, the desired changes in crimnal |aw and the basic
principles that govern the drafting of the provisions thereof. It did so to
the full extent necessary and in a manner conpatible with the scope and

pur pose of the Convention

66. As is clear fromthe requirenment that an act, to be a crimnal offence,
must take place in public, and fromthe fact that article 261 bis is included
in Title 12 of the Penal Code, entitled “Crines or offences against public
order”, the protection of public order is the primry objective of the first
three definitions of the offence. Under the first two paragraphs of

article 261 bis, anyone who publicly incites to discrimnation against a
person or group of persons on the grounds of race, ethnic origin or religion
or who pronotes a racist ideology is subject to punishment. Insofar as the
requi renents of incitenment and conplicity in article 4 (a) of the Convention
exceed the provisions of articles 24 and 25 of the Penal Code, they are, in
any case, covered by the new article 261 bis (3) of the Penal Code.
Organi zi ng or supporting propagandi st activities and participation in such
activities are now puni shable as such if their purpose is the dissem nation of
raci st ideol ogi es.

67. According to article 4 of the Convention, acts of racist violence and
incitement to commit them nust al so be punished. They are covered by the
provi sions dealing with acts of violence in the special part of the Penal Code
and by the provisions of the general section of the Penal Code concerning
participation and crimnality. Under article 4 (b) of the Convention, States
parties conmt thenselves to declaring illegal and prohibiting organizations,
and al so organi zed and all other propaganda activities, which pronote or
incite racial discrimnation and to recogni zing participation in such

organi zations or activities as an offence punishable by | aw.

68. In Swiss law, and according to the jurisprudence of the Federa
Tri bunal , anyone concerned may petition the judge to dissolve an organi zation
with | egal personality which is engaging in illegal activities. The

authorities, in turn, are obliged to request such dissolution. Thus, Sw ss
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| aw nmeets the first requirenent of article 4 (b) of the Convention. However,
Switzerland entered a reservation to article 4 of the Convention in order to
avoi d maki ng mere nenbership in an organi zati on puni shable by | aw.
Neverthel ess, article 260 ter of the Penal Code, which has been in force

since 1 August 1994, nekes it illegal to join or support an organi zati on whose
nature and nenbership are secret and whose purpose is the comm ssion of
crimnal acts of violence of a discrimnatory nature.

69. Article 4 (c) of the Convention obliges States not to permt public
authorities or public institutions to pronote or incite racial discrimnation
In Switzerland, the principle of equality is enshrined in article 4 of the
Federal Constitution. Although this provision does not specifically nmention
the types of discrimnation prohibited by the Convention (colour, “race”
national or ethnic origin or descent), the requirenent of equal treatnent
includes themall. It has already been nentioned that, although article 4

of the Federal Constitution states only that Swiss citizens are equal, the
general principle of equality is universally applicable to both Swiss citizens
and foreigners. The prohibition of arbitrary treatnent inplied by the concept
of equality is binding on any public official, at the federal, cantonal or
conmunal |evel. Thus, the Swiss |legal systemfully neets the requirenments of
article 4 (c) of the Convention

70. Al t hough article 261 bis of the Penal Code gives a sonewhat abridged
list of the types of discrimnation forbidden under article 1 of the
Convention, the words “race” and “ethnic origin” used therein have the sanme
scope. However, article 261 bis goes beyond the requirenents of the
Convention by adding religious discrimnation to the |ist of punishable acts.
By so doing, Switzerland not only follows a Council of Europe recommrendation
made in 1966; it also fills a need in the field of crimnal |aw by providing
| egislation in an area which, as history has recently shown, is not exenpt
fromthe worst kinds of discrimnation, that of nmenbership in a religious
conmuni ty.

71. Freedom of expression is of vital inportance in a denocratic State.
However, if discrimnatory speech constitutes an attack on human dignity, the
public interest in the exercise of freedom of expression nust give way before
the greater interest of the victimof discrimnation, who has a right to the
protection of his personality. For this reason, article 261 bis (4) nakes
such acts of discrimnation against individuals or groups punishable by |aw,
even t hough the Convention does not expressly prohibit them The sanme is true
of the prohibition of what is generally referred to as “the Auschwitz |ie”
During the legislative process, it was in fact noted that denial of or an
attenpt to justify the crines conmitted by the Nazi reginme, particularly the
genoci de of the Jew sh popul ation of central Europe, have becone the preferred
tactics of contenporary racist nmovenents. In Europe, not only Switzerland but
France (since 1990), Germany (since 1994) and Bel gi um (si nce 1995) have
enacted | egislation maki ng the denial or mnimzation of genocide a crimna

of f ence.

72. Furthernore, under article 5 (f) of the Convention, States parties are
required to ensure the right of access “to any place or service intended for
use by the general public, such as transport, hotels, restaurants, cafés,

theatres and parks”. Although this provision does not oblige States to nake
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it illegal to refuse access to such places or services, Swi ss |aw includes
this classic formof apartheid - which threatens participation in the everyday
life of society and acquisition of the basic necessities - anpong the actions
prohi bited under article 261 bis (5) of the Penal Code. Article 261 bis
entered into force on 1 January 1995. To date, just over 10 decisions have
been handed down, and a nunber of |egal proceedings are currently under way in
vari ous cantons. %

I'V. ELI M NATI ON OF RACI AL DI SCRI M NATI ON, W TH PARTI CULAR REFERENCE
TO SPECI FI C HUMAN RI GHTS (ART. 5 OF THE CONVENTI ON)

73. In accordance with the basic obligations set forth in article 2 of the
Convention, article 5 stipulates that States parties nust prohibit and
elimnate racial discrimnation in all its forms and guarantee the right of

everyone to equality before the law. Under article 2 (1) (c), each State nust
al so take effective neasures to reviewits official policies and to amend any
| egal provisions which have the effect of creating racial discrimnation
(equality before the | aw).

74. Article 5 (a) to (f) of the Convention lists areas in which the
guarantee of equality before the |aw seens particularly inportant fromthe
poi nt of view of respect for human rights. However, the Convention does not
create new fundanental rights but sinply strengthens, where necessary, the
guarantee that the rights already provided for in the Swiss |egal system can
be exercised without “racial” discrimnation

A. Right to equal treatnent before the tribunals and al
ot her organs adnministering justice (art. 5 (a))

75. Under article 64 bis (2) of the Federal Constitution, the cantons have
jurisdiction in matters of judicial organization and civil, crimnal and

adm ni strative procedure. Thus, each of the 26 cantons has its own

| egislation on this matter. Federal legislation regulates only the procedures
of federal judicial bodies; however, federal constitutional jurisprudence wth
regard to fundanental freedons establishes a nunber of principles which are

bi ndi ng on the cantons. For exanple, the Federal Tribunal is responsible for
ensuring that the cantonal regulations and authorities respect the principles
set forth in articles 4 (the right to equality and all the procedural rights
deriving therefrom and 58 (the right to one's |lawful judge) of the Federa
Constitution, articles 5 and 6 of the European Convention on Human Ri ghts 2
and articles 9 and 14 of the International Covenant on Civil and Politica

Ri ghts. *°

76. Article 4 (1) of the Federal Constitution states: “All Swiss citizens
are equal before the law. In Switzerland there shall be no subjects or
privileges of place, birth, person or famly”. One characteristic of

article 4 of the Constitution is the nunber and inportance of the
constitutional rights and principles which the Federal Tribunal's case | aw has
derived fromit, particularly in the area of procedure. These rules of
jurisprudence are extrenely diverse (equality of treatnent, protection of good
faith, prohibition of denial of justice, unjustified delay in handing down a
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deci si on and excessive adherence to form the right to be heard, the right to
| egal assistance w thout cost, and the principles of legality and
proportionality).

77. Contrary to the wording of article 4 of the Constitution, not only Sw ss
citizens, but also foreigners, are equal before the law. * Equality is a

uni versal | y-applicabl e human right. However, the status of foreigner may
constitute objective grounds for a difference in treatnment where Sw ss
nationality plays a major role in the matter to be regulated, as in the case
of civic rights and duties. Simlarly, article 69 ter of the Constitution
confers on the Confederation the right to | egislate on the imrgration

em gration, residence and establishnment of foreigners.

78. Wth regard to the legality of the courts, article 58 of the

Constitution states: “1. No one may be deprived of his lawful judge;
therefore, no extraordinary courts of |law may be set up. 2. Ecclesiastica
jurisdiction is abolished”. The basic purpose of this rule is to guarantee

that no one shall be tried by ad hoc or ad personam courts but that, on the
contrary, judicial procedure shall be governed by general, abstract rules; in
ot her words, the judicial systemshall be established by law. Article 58 thus
presupposes the existence of a systemof jurisdiction regulated by law. It is
addressed primarily to the cantonal | awmker responsible for establishing a

| awful |egal system |In fact, as stated above, the cantons have civil and
crimnal jurisdiction in matters of judicial organization, the admnistration
of justice and procedure. Article 58 protects natural and juridical persons,
Swiss citizens and foreigners, plaintiffs and defendants. However, it may not
be i nvoked by persons who are only indirectly involved in a trial (lawers,

Wi t nesses, experts, etc.). *

79. The prohibition of special courts of |law also applies to instances where
a case is dealt with on an energency, arbitrary basis by a court which does
not have jurisdiction in the matter * or to those involving the arbitrary
conposition of an ordinary court. 3 This does not nean that the cantons or

t he Confederation have no legal right to set up special courts with limted
jurisdiction in certain specialized domains (such as |ease tribunals,
comercial courts or appeal boards for cases involving matters such as asylum
or taxes). It must be renmenbered that mlitary courts are special courts of
this type, which are generally and abstractly regul ated, rather than energency
courts. ¥

80. Article 58 of the Constitution includes a guarantee of the right to
an inpartial and independent court, fromthe point of view of both the
authorities and the parties in a trial. Al though this right is enbodied in
t he cantonal judicial organization acts, the Federal Tribunal is free to
consi der whether such acts satisfy the constitutional guarantee.

81. In short, the Swiss | egal system does not include any provisions which
regul ate access to the courts or the proceedings thereof in a discrimnatory
manner at either the federal or the cantonal |evel. Anyone, wthout racia

di scrimnation of any kind, may invoke the procedural guarantees provi ded by
the Swiss | egal systemand the international treaties to which Switzerland is
a party.
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B. Right to security and protection by the State (art. 5 (b))

1. Liberty and security of person

82. Li berty and security of person are guaranteed, in the Swi ss |ega
system by the unwitten constitutional right to personal freedom which is
expressly protected by the wording of the Federal Constitution only in certain
respects by prohibitions on inprisonnent for debt (art. 59 (3)) and corpora
puni shment (art. 65 (2)). According to case |law, personal freedomis part

of the unwitten constitutional |aw of the Confederation because it is a
prerequisite for all other freedons and is therefore an essential el enent of
Swi ss public order. 3 Since the possibility of assessing a given situation
and deciding thereon is also a condition for the exercise of many
constitutional rights, the nental integrity of the individual is also
protected by personal freedom * This is an inprescriptible and inalienable
fundanmental human right, of all Swiss and foreign individuals.

83. Insofar as it concerns the guarantee of liberty and security of person
and the prohibition of arbitrary arrest (freedom of novenent), the guarantee
of personal liberty is supplenmented by article 5 of the European Convention

on Human Rights and article 9 of the International Covenant on Civil and
Political Rights. Swiss crimnal |aw nakes certain de facto situations
puni shabl e by law, quite regardless of the ethnic or racial origin of the
guilty party. These provisions are also applied wi thout distinction on the
grounds of the ethnic or racial origin of the guilty party.

2. Right to protection by the State

84. The cantons have the primary responsibility for ensuring the maintenance
of public order and security. Police protection extends to, anong ot her
things, the right to life and physical integrity as well as property and
public morals. In view of the principle of equality before the law (art. 4 of
the Constitution; see above discussion of art. 5 (a), paras. 75-81), the
authorities grant identical protection to everyone, regardless of “race”

C. Political rights (art. 5 (c))

Right to take part in the conduct of public affairs, to vote and to
stand for election on the basis of universal and equal suffrage

1. Right to vote

(a) At _the federal |evel

85. At the federal level, the right to vote is guaranteed by articles 43 (1)
and (2) and 74 (1), (2) and (3) of the Constitution, which read:

“Article 43.
1. Every citizen of a canton is a Swiss citizen
2. In this capacity, he may take part in all federal elections and

votes at his domicile after having duly proved his right to vote.”
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“Article 74.

1. Swi ss men and wonen shall have the sane rights and the sane
duties in matters of federal elections and other federal votes.

2. Each Swi ss man or worman who has conpl eted his or her 18th year
and who has not been deprived of his or her political rights by the
| egi sl ati on of the Confederation or of the canton where he or she is
resident has the right to participate in such elections and other votes.

3. The Confederation nay decree uniformlegal provisions on the
right to participate in elections and other votes on federal matters.”

These provisions are given concrete expression by the Federal Act

of 17 Decenber 1976 on political rights, * the Federal Act of 19 Decenber 1975
on the political rights of Swiss citizens living abroad * and the regul ations
for the application thereof.

86. The Swiss political systemmy be terned a “sem -direct denocracy”,

whi ch neans that the legislative texts adopted as a result of parlianmentary
debates are not final because the Constitution has recognized the right of
popul ar referendum since 1874. Thus, if, within 90 days of the adoption of a
| aw by the Federal Chanbers, 50,000 valid signatures are collected fromvoters
who would i ke the new provisions to be approved by the people, these

provi sions have to be voted on by the people and cannot enter into force
unless a majority of the citizens who have taken part in the voting so decide.
The sane happens at the request of eight cantons (art. 89 (2) and (4) of the
Federal Constitution). Consequently, a law enters into force only after

the 90-day referendum period at the earliest. 1In addition to acts, urgent
decrees grounded in the Constitution and general federal |aws and deci sions,
the referendum applies to international treaties which are not subject to
denunci ati on and are concl uded for an unspecified period of time, as well as

t hose which provide for nmenbership in an international organization or lead to
the nultilateral unification of the law (art. 89 (3) of the Constitution).
Constitutional anmendnents, energency decrees derogating fromthe Consitution
and nenbership in collective security organi zati ons or supranationa
conmunities are subject in all cases to the dual consent of the people and
the cantons (conpul sory referendum art. 89 (5) and art. 123 of the Federa
Consti tution).

87. Since 1891, the Constitution has also recognized the right of popular
initiative to propose the full or partial amendnment of the Constitution

(arts. 120 (1) and 121 of the Constitution). For this purpose

100, 000 citizens' signatures nust be collected within a period of 18 nonths.
Parl i ament cannot object to the subm ssion of a popular initiative to the vote
except to declare it inadm ssible as a result of a procedural defect or -
pursuant to prevailing doctrine and the recent practice of the Federa
authorities - null and void as a result of a violation of a perenptory norm of
international law (“jus cogens”). “ Since an initiative can relate only to
constitutional amendnents, it nust have the dual consent of the people and the
cantons in order to be adopted.
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88. Article 74 (1) establishes the general principle of universal suffrage,
which is applicable to the election of menmbers of the National Counci

(Peopl e's Chanber), * to other federal votes, and to the rights of initiative
and referendum The el ection of representatives of each canton to the Counci
of States (Chanber of Cantons) is not governed by federal |aw but by the
cantonal constitutions, and proceeds in all the cantons on the basis

of universal suffrage. The Federal Council, in turn, is elected by the

two Chanbers conbined as the Parliamentary Assenbly. #

89. The equality of political rights is a prerogative whose violation my be
appeal ed against (arts. 77-80 of the Federal Act concerning Political Rights).
Nei ther the Constitution nor federal |egislation prescribes specific duties

in this regard. The cantons are free to do so, however, and to make it

conpul sory to assist in the counting of votes, even at federal elections. *

90. Article 74 (2) deals with the conditions to be fulfilled in order to
exercise the right to vote. These are three in numnber:

(a) Swi ss nationality. This condition has the effect of excluding
foreigners resident in Switzerland fromthe right to vote. Since it applies
only to political rights at the federal level, it does not prevent the cantons

frominvolving foreigners in political decisions at the |evel of the canton or
comune; “*

(b) Age of civic majority. This is established as 18 years. The
cantons prescribe the sane age-limt,;

(c) Civic capacity. This is governed by article 2 of the Federal Act
concerning Political Rights, under which citizens deprived of |egal capacity
under article 369 of the Civil Code for reasons of nmental illness or

f eebl e- m ndedness are deprived of the right to vote at the federal |evel.
Thus, deprivation of civic rights presupposes the declaration of |ega

i ncapacity or, in other words, inposition of a guardianship order founded
on one of the two causes exhaustively described in article 369 of the G vi
Code.

(b) At _the cantonal |eve

91. At the cantonal level, citizens' political rights are nore extensive
than at the federal |evel since the Governnment is directly elected by the
peopl e and many cantons al so provide, in addition to constitutiona
initiative, which is possible in federal law only, for a right of legislative
initiative allowi ng a specified nunber of citizens to submit a bill to the
vote of the people. It should also be pointed out that each canton has its
own constitution and | aws. Legislative power in the cantons is generally
exerci sed by a unicaneral parlianent elected on the basis of proportiona
representation. Sone cantons, however, still operate a system of direct
denocracy whereby | egislative power is exercised by assenbly of the people.
Executive and admi nistrative power, on the other hand, is held by a “Counci
of State”, elected by the people for a specified period and organi zed
according to the same principles as the Federal Council: the President
changes each year and collegiality is the rule.
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92. Under article 74 (4) of the Constitution, cantonal law is decisive with
respect to cantonal and comrune votes and el ections. The cantons do not,
however, have unlimted freedomin this regard but have to safeguard “the
exercise of political rights in accordance with republican standards”

(art. 6 (2) of the Federal Constitution). The cantons are also required to
ensure equality of treatnent (art. 4 of the Federal Constitution) and to
uphold the rights of the people (art. 5 of the Federal Constitution). They
cannot, therefore, derogate fromthe principle of universal suffrage through
unjustifiable discrimination against priests, defaulting taxpayers “* or
wonen, * or through racially-notivated discrimnmination

93. In general, the cantons establish Swiss nationality as a condition
for the right to vote, while admtting a nunber of exceptions (see bel ow,
section 3, with regard to the political rights of foreigners). The |lega
voting age is 18 years. The great majority of the cantonal constitutions,
like federal |aw, provide for deprivation of civic rights only in the case
of persons deprived of |egal capacity on the grounds of nental illness or
f eebl e- mi ndedness. Other grounds for civic incapacity are set forth, however,
in individual constitutions (inposition of a guardianship order, cul pable
i nsol vency, persistent and cul pabl e dependence on social welfare,

i mprisonment, etc.). The literature seens to recogni ze such excl usions,

al t hough now outdated, as not being in conflict with the Federa
Constitution. “ There are only two cantons, however, that are stil
concerned, namely Schwyz and Saint Gallen

2. Right to stand for election

(a) At _the federal |evel

94. At the federal |evel, under articles 75, 96 and 108 of the Federa
Constitution, there are three rules governing eligibility to the Nationa
Council (People's Chamber), the Federal Council and the Federal Tribunal
corresponding to those already described with respect to the right to vote and
the rights of initiative and referendum (Swi ss nationality, civic majority and
non-deprivation of |egal capacity). 1In addition to these, however, there is a
further, special rule - that of inconmpatibility with an ecclesiastica
function, eligibility being confined to the laity under the Constitution. *
This rule, which has its roots in the religious wars of the country's history
and has been criticized in the literature, no |onger serves any theoretical or
practical purpose. The process of Constitutional reformw Il include the
removal of the provision on laity. *°

(b) At _the cantonal |eve

95. At the cantonal level, the constitutions' authors have to respect the
same principles as apply to the right to vote when enacting eligibility rules
applicable to nenbers of their executive, legislative and judicial bodies
(arts. 4, 6, 43 and 60 of the Federal Constitution). In the election of
cantonal representatives to the Council of States (Chamber of Cantons), for

i nstance, the cantons are free to limt such eligibility to their inhabitants,
but not to their registered citizens, since the right of residents of the
Confederation to stand for office is guaranteed by the Federal Constitution
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96. In addition to the above-nentioned eligibility rules, the Federa
Constitution and cantonal judicial systens |lay down provisions establishing
a nunber of inconpatibilities between the exercise of a public function and
ot her activities. These are usually ained at safeguarding the separation of
executive, legislative and judicial powers, as well as the bicaneral system
In no case are they notivated by racial considerations.

3. The political rights of foreigners in Switzerl and

97. Thi s paragraph gives a brief overview of the situation as an
i ntroduction to the question of the political rights of foreigners at the
| ocal level. However, it will be recalled that article 5 of the Convention

does not oblige States to treat their own nationals and foreign nationals in
the sane way, particularly with regard to political rights. This provision

prohi bits distinctions based solely on racial or ethnic grounds and forbids

di scrimnatory distinctions between foreigners.

98. At the present tinme, only the cantons of Neuchatel (at the conmunal
| evel ) and Jura (at both communal and cantonal |evels) accord foreigners
the right to vote. It should be pointed out that, in the former of these

two cantons, an initiative to accord settled foreigners the right to be
el ected to comunal entities was rejected in 1992. The new Constitution of

t he Canton of Appenzell - Quter Rhoden, adopted in 1995, authorizes conmunes
to grant foreigners the right to vote. Initiatives to introduce politica
rights for settled foreigners have been docunented in the nine cantons which
toget her, account for over half of the Swi ss population. |In every case where

such an initiative has already led to a ballot, it has been rejected.

99. At the federal |evel (Federal Conm ssion for Foreigners, Federa

Conmi ssion on Racism, the cantonal |evel (Geneva and Jura, Neuchatel and
Thurgau) and the comunal |evel (in 20 or so conmunes), foreigners may be
appoi nted by the authorities to sit with representatives of the latter as
menbers of official commttees, which allows themto express their views on
subj ects of relevance to the social integration of foreigners. In the canton
of Thurgau, this right is guaranteed by the Constitution. *

100. Foreigners are entitled to vote on Swiss territory in their own nationa
el ections, subject to prior notification. Initially, this was possible only
by correspondence, but since 1994 this right can be exercised through the

di pl omati c and consul ar ni ssions of the countries of origin.

4. Right to equal access to public service

101. Generally speaking, only nationals have the right of access to public
service at the communal, cantonal or federal |evel, as authorized, noreover,
by article 1 (2) and (3) of the Convention. Furthernore, according to case
law, the limtation of the access of foreigners to sonme professions is
conpatible with article 4 of the Federal Constitution under certain
conditions. %

102. Wth regard to access to public service in the broad sense, the Federa
Act of 30 June 1927 containing the Regul ati ons on Federal Public Oficials *3
(henceforth “Regul ations”) provides that “Any Swi ss national of good norals
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may be appointed to federal public office. A person deprived of |ega
capacity or pronounced i ncapable of serving in public office nmay not be
appoi nted as long as the nmeasure taken in regard to the person continues to
have effect. Wth the consent of the Federal Council, a person not of Sw ss
nationality may in exceptional cases be permtted to enter public office”
(art. 2 of the Regul ations).

103. Broadly speaking, public officials are appointed on a conpetitive

basis (art. 3 of the Regulations). Their appointnment nay be subject to the
ful filment of various requirenents, such as age, ability, suitable educationa
qualifications, or even the possession of a rank in the Swiss arny; it my

al so depend on the result of an examination or training course (art. 4 of the
Regul ations). Article 4 (2) of the Federal Constitution inplies equality for
men and women with respect to access to public service. There are no

provi sions, at the federal, cantonal or communal |evels, of such a nature

as to constitute racial discrimnation

D. Oher civil rights (art. 5 (d))

1. Article 5 (d) (i): Right to freedom of npvenent
and residence within the border of the State

104. In accordance with article 45, paragraph 1, of the Federal Constitution
any Swiss citizen is entitled to reside in any part of the country. According
to the case | aw of the Federal Tribunal, this also neans that cantons and
comunes do not have the right to prevent or inpede transfer of domicile to
anot her canton, another commune or another country. %

105. In Swiss |law, however, the residence of foreign nationals is subject to
authorization and the permt is valid only for the canton which issued it
(Federal Act on the Residence and Establishnment of Foreigners (LSEE) art. 8).
Al t hough, as a general rule, this legislation limts a foreigner's freedom of
choice of residence in Switzerland, especially for foreigners who do not have
an establishnment permt (28 per cent of foreign residents), there is no
restriction on the free novenent of individuals within a canton

106. The distinction thus nmade between Swi ss nationals and foreigners is not
di scrimnatory within the neaning of the Convention. It is covered by
article 1, paragraph 2, under which the “Convention shall not apply” to
distinctions nmade by a State party to the Convention between citizens and
non-citizens. According to doctrine, contracting States have the right to
treat their own nationals and non-nationals differently, provided that this
distinction is not discrimnatory in purpose or does not entail such
consequences. °®* As regards the regul ati ons concerning conditions of

resi dence, Swiss |aw nmakes no distinction on grounds of ethnic, racial or
religi ous nenbershi p between non-nationals legally present on Swiss territory.
Furthernore, preferential treatnment, based on bilateral or multilatera
international treaties (e.g. a convention on establishment), vis-a-vis
nationals of certain States is pernmtted because it does not, per se, run
counter to the purpose of the Convention

107. It should also be noted that a foreigner holding a residence or
establishnment permt may stay for up to three months in a different canton
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wi t hout engaging in gainful activity there. 1In the case of a stay for a

| onger period and before taking up enploynment, he nust obtain the approva

of this canton. A foreigner who noves to another canton (i.e. transfers his
principal interests to that canton) is required to obtain a new permt. He
must report his arrival within eight days to the imm grati on departnent at his
new domcile. |If he is not in possession of an establishnment permt, he may
not take up enploynent unless he has obtained prior authorization fromthe

i mm gration departnment (LSEE, art. 3, para. 3, and art. 8, para. 3). A
foreigner in possession of an establishment permt will, in principle, be

aut horized to nove to another canton. |If he is a national of a State with
whi ch Switzerl and has concluded an establishnent treaty, he will have the
right to freedom of novenent between cantons and may only be denied a request
to change his canton of residence if |egal grounds exist for his expul sion

2. Article 5 (d) (ii): Right to leave any country, including
one's own, and to return to one's country

108. In accordance with article 45, paragraph 2, of the Federal Constitution
“No Swiss citizen may be expelled from Switzerland”. Although deportation is
prohi bited under the Constitution, extradition for crimnal reasons is

conpatible with article 45. 1In fact, Switzerland can extradite its nationals

only to those States which grant reciprocity and provi ded that the punishable
act constitutes a crinme or offence under Swiss law. Furthernore, a Sw ss
citizen can be extradited only with his agreenent (Federal Act on
International Mutual Assistance in Crinminal Matters, art. 7). °°

109. In accordance with article 10, paragraph 2, of the Federal Decree

of 21 Decenber 1995 on cooperation with international tribunals established to
prosecute serious violations of international humanitarian law, ° a Swi ss
citizen may be handed over to such tribunals, provided that the latter
undertake to transfer the person concerned to Switzerland on the concl usi on of
the proceedings in order that he may, where appropriate, serve his sentence

t here.

110. It should be pointed out that the Federal Act of 12 June 1959 concerning
the Mlitary Service Exenption Tax %8 provides, in article 35, that the issuing
or extension of a passport nmay be subject to the condition that taxes due be
paid or that security in the amunt of the taxes due be furnished.

111. Lastly, we would recall that a foreigner may not be deported to a
country where he is in danger of being subjected to torture or inhuman or
degrading treatnment (non-return principle). % |In addition, in sone cases the
Federal Tribunal has considered that deportation rmay violate the right to
respect for famly life, as guaranteed in article 8 of the European Convention
on Human Rights and article 17 of the International Covenant on Civil and
Political Rights.

3. Article 5 (d) (iii): Right to nationality

112. The Federal Act on the Acquisition and Loss of Swi ss nationality,
of 29 Septenber 1952, % (henceforth referred to as the Nationality Act)
provi des for two ways of acquiring nationality: acquisition by operation of
the law, particularly by filiation, and naturalization. The naturalization
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of foreign nationals or statel ess persons depends on certain conditions of
integration in the national comunity and | ength of residence in Switzerland
(12 years, or 5 years in certain cases; art. 15). There is, however, no right
to naturalization, even for statel ess persons, which, in the case of children
who can obtain no nationality other than Swiss nationality, is perhaps not
fully conpatible with the requirenents of article 24, paragraph 3, of the

I nternational Covenant on Civil and Political Rights, ® but does not pose any
problems with regard to conpatibility with the Convention under consideration
in that the distinction is nade between nationals and non-nationals (art. 1
para. 2). However, a child of unknown filiation found in Switzerland acquires
the citizenship of the canton on whose territory he or she was found, and
thereby Swiss nationality (Nationality Act, art. 6).

113. An amendnment of the Federal Constitution with regard to acquisition
and |l oss of Swiss nationality was rejected by the people and the cantons

on 12 June 1994. It had been designed, in particular, to enable foreigners
who had spent their childhood in the country to avail thensel ves of
facilitated naturalization, thereby reducing the tine ordinarily required for
t hat procedure.

4. Article 5 (d) (iv): Right to narriage and choice of spouse

114. The right to marriage is guaranteed by article 54 of the Federa
Constitution, and also by article 12 of the European Conventi on on Human
Rights and article 23, paragraph 2, of the International Covenant on Ci vi
and Political Rights. Generally speaking, in Swiss law the institution

of marriage conprises five fundanental characteristics: nonogany,

het er osexual i ty, exogany, initial nmutual consent and solemization in
accordance with the procedures of civil law. Thus the Civil Code nmakes the
validity of marriage subject to the follow ng conditions:

(a) No man or woman nmay marry before the age of 18 (new art. 96 of
the Civil Code, in force since 1 January 1996). ® Under new article 14 of the
Cvil Code, civil majority is now set at 18. Until 31 Decenber 1995, a woman
could marry at the age of 18 and a man at the age of 20. Exceptionally,
however, the governnent of the canton of domicile could authorize a women of
17 or a man of 18 to marry, with the agreenent of the parents or guardi ans
(former art. 96 of the Code). Since civil majority had been set at 20,
marri age under that age created majority (emancipation through marriage,
former art. 14, para. 2, of the Code). Such a narriage required the
agreenent of the parents or guardians (former art. 98 of the Code). Since
1 January 1996, therefore, the marri ageabl e age for both nmen and wonen has
been standardi zed and the possibility of emancipation for wonen aged 17
abol i shed;

(b) Due di scernnent and absence of mental illness (Civil Code,

art. 97). The requirenent of due discernnment derives fromthe rules on the
exercise of civil rights. The Federal Tribunal has nmade a point of specifying
that it nmust not be interpreted too strictly, in order to avoid unjustifiably
jeopardi zing freedomof marriage. |In a decision of 1983, it even stated that
marri age nust be solemmized if it does not appear to be prejudicial to the
person concerned, irrespective of any doubts that nay exist concerning the due
di scernnment of one of the prospective spouses. ®® As regards the condition of
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absence of nmental illness, recent doctrine favours its restrictive
interpretation: only illnesses depriving a person of due discernment may

render himor her ineligible for marriage. ® This condition would therefore
appear to nerge with that of due discernment, to which it adds nothing. This
vi ew appears justified, in the light of the fundanental character of freedom
to marry. However, it does not yet seemto have been established by the
Federal Tribunal which, in admttedly very old rulings, has stated that “a
person who is suffering froma nental illness is incapable of entering into
marriage, even if he is capable of due discernment”. % The preliminary draft
amendment of the Civil Code provides for the abandonnent of this absolute

i npedi ment for a person suffering frommental ill ness;

(c) In the case of the person under interdict, the consent of his
| egal representative (Civil Code, art. 99). Since the person under interdict
may not exercise civil rights, this consent is essential. |In order to avert

abuse, the law provides for a right of appeal to the guardianship authorities
agai nst a refusal by the legal representative, who is responsible for
safeguarding the interests of that person, and notably his right to freedomto
marry;

(d) The absence of inpedinent to marriage. The Civil Code prohibits
marri age between direct relations by blood or marriage, ° whether the
rel ationship exists through filiation or adoption (with, in the latter case, a
possi bl e derogati on by decision of the government of the canton of domcile
(Civil Code, art. 100)). |In order to marry, it is also necessary to furnish
evi dence that any previous marriage has been dissol ved (nmonogany requirenment,
Code, art. 101);

(e) bservance of the procedural conditions established by
articles 105 et seq. of the Civil Code. These conditions relate to the
publication of the prom se of marriage, tine-limts, the formof celebration
of the marriage, etc. Once the civil marriage has been sol emized, the
regi strar hands the spouses a nmarriage certificate, in the absence of which
the religious blessing of the union may not take place (Code, art. 118).
These procedural conditions will be sinplified in the context of the
forthcomng reformof the Civil Code

115. The constitutional freedomof marriage inplies the freedomnot to marry.
Article 91 of the Civil Code (which provides that the |aw shall not allow any
action to conmpel a fiancé who refuses to marry to enter into marriage) and
article 124 (which nakes absence of consent a ground for relative nullity of
the marriage) reflect the inportance of the free consent of the spouses.
Consequently, there is no inpedinent to couples choosing to live together

wi t hout marrying.

116. However, the | aw does not provide any special status for couples

and fam lies who cohabit. This has consequences for the rel ationship of
filiation, which exists as a matter of course between the nother and her child
(in accordance with the maxim “mater senper certa”; Cvil Code art. 252). On
the other hand, filiation is established with respect to the father only
through his marriage to the nother, recognition, a judicial decree or adoption
(art. 252, paras. 2 and 3).
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117. As regards foreigners, who are, of course, also covered by the guarantee
contained in article 54 of the Federal Constitution and article 12 of the

Eur opean Convention on Human Rights, article 44 of the Federal Act on Private
International Law of 18 Decenber 1987 ® provides that in principle the
substantive conditions to which the solemization of marriage is subject in
Switzerl and are governed by Swiss law, but that if these conditions are not
fulfilled, fulfilment of the conditions established by the national |aw of one
of the betrothed is sufficient for the marriage to take place. A marriage

I egal |y sol etmi zed abroad is recognized in Switzerland (art. 45 of the sane
Act) .

5. Article 5 (d) (v): Right to own property

118. The right to own property is guaranteed by article 22 ter of the Federa
Constitution. 1In addition to the ownership of novable and i movabl e property,
the guarantee of ownership extends to restricted real rights, contractua
rights, the rights to own intellectual property, possession and the acquired
rights of citizens vis-a-vis the conmmunity. Persons enjoying the guarantee of
ownership are natural and | egal persons in private |aw holding the protected
rights. Foreigners as well as Swiss may avail thenselves of this guarantee.
However, the Federal Act on the Purchase of | mmovable Property by Foreigners ®
restricts the right of foreigners to purchase such property (purchase subject
to authorization, quota). This Act does not, however, violate the prohibition
of racial discrimnation since it draws a distinction between nationals and
non-nationals, as authorized by article 1, paragraph 2, of the Convention, and
does not discrimnate against a particular nationality.

6. Article 5 (d) (vi): Right to inherit

119. Under the terms of article 539 of the Civil Code, all persons who are
not legally inconpetent to receive property nay be heirs or acquire property
through a will or successional settlenent. The determining criterion in this
case is enjoynment of civil rights which, in accordance with article 11 of the
Civil Code, is applicable to all. The de cujus is in principle free to decide
to whom he intends to nake over his property in the event of his death. The
only limt is constituted by the reserve (Code, arts. 470 et seq.), which

gi ves certain categories of legal heirs a right, in principle irrefragable, to
a share of the inheritance. The right of a conpul sory heir to his reserved
portion may not be withdrawn unless a ground for disinheritance exists. This
woul d be the case if the conpul sory heir had commited a serious offence

agai nst the deceased or one of his relatives or if he had been seriously
remss in performng the duties incunbent on himby |aw vis-a-vis the deceased
or his famly (Civil Code, art. 477). The right of all persons to inherit is
thus recognized in Switzerland, w thout discrimnation on grounds of race,
colour, or ethnic or national origin.

7. Article 5 (d) (vii): Right to freedom of thought,
conscience and religion

120. In Switzerland, freedom of conscience and belief is inviolable. No one
may be obliged to belong to a religious association, to receive religious

education or to participate in a religious cerenpny or incur penalties of any
ki nd because of his or her religious opinion (Federal Constitution, art. 49).
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Thi s guarantee, which obliges the State to adopt a position of religious
neutrality, " protects all religious views or beliefs, even those held by
small mnorities, as is the case in Switzerland with Mrnmons, Jehovah's

W tnesses or Methodists. ™ Freedom of thought, conscience and religion is
al so guaranteed by article 9 of the European Convention on Human Ri ghts and
article 18 of the International Covenant on Civil and Political Rights.

121. The cantons are free to deternmine their relationships with the churches.
In particular, while respecting freedom of consci ence and belief, they my
designate one or nore churches as “official churches” and, for exanple,
provi de for the renmuneration of their mnisters, subsidize themor allow them
to raise taxes. The practice adopted by the cantons has been deemed to be in
accordance with the general principle of equality.

122. The Constitution also protects the right to change one's religion, and
hence to | eave a church to which one belongs. Although the Federal Tribuna
allows the churches to establish a special procedure to enable a nmenber to

| eave, that procedure nust not constitute an obstacle to the wi shes of the
person concerned. * Freedom of conscience al so neans that an individual may
not be required to take an oath, whether before the courts or in connection
with the individual's appointnent to a public office. The relevant enactnents
and standard practice allow the oath to be replaced by a sol enm undert aki ng.

123. Religious opinion alone is not enough to exenpt a person fromfulfilling
a civic duty, such as mlitary service; refusal to perform such service
carries a penalty of inprisonnment, as set out in the MIlitary Penal Code of

13 June 1927. ™ The first easing of this regi me nevertheless occurred with

t he amendnent, on 15 July 1991, of article 81 of that Code, which created the
possibility of perforning comunity service work in lieu of inprisonnent. ™
On 19 May 1992, the people and cantons accepted the proposal put before them
for the third time to introduce alternative civilian service. Article 18 of
the Constitution now establishes, together with the obligation to perform
mlitary service, the principle of civilian service, which nust be translated
into practical terns by the |egislature. The Federal Act on Civilian Service,
which entered into force on 1 October 1996, provides for no alternative to the
obligation to serve: the individual does not have the right to choose freely
between mlitary service and civilian service. But anyone who is able to
convince a civilian comri ssion that he cannot reconcile the obligation of
armed service with his conscience (notably for religious reasons) nmay perform
alternative civilian service

124. According to case |law, bodies corporate nay not avail thensel ves of
freedom of conscience and belief to evade paynent of a tax, on the grounds
that they have neither conscience nor belief, ™ unless the bodies in question
are pursuing, in accordance with their statutes, a religious or ecclesiastica
purpose. ® Article 49, paragraph 6, of the Federal Constitution stipulates
that no one is required to pay taxes whose proceeds are specifically used to
pay for worship by a conmunity to which he or she does not belong. Despite
this provision, however, it is not possible in all cantons to obtain the
deduction of the share of a general tax that may be allocated to worship in
one of the main churches in a canton, to which the taxpayer in question does
not bel ong.
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125. The right to nanifest one's religion through worship is guaranteed

by article 50 of the Constitution, and the right to hold a nmoral or other
conviction is guaranteed by freedom of expression. These manifestations my
be restricted only if there is a preponderant public interest and bearing in
m nd the general principle of proportionality. Thus, in ruling on a case in
whi ch prison authorities refused to organize a collective religious service
for prisoners of the Islanmic faith, while it did so for nenbers of the

of ficial churches of the canton, the Federal Tribunal ruled that “the
recognition of a religious conmunity as an official church cannot be a
criterion for the adm ssibility of collective divine service. Insofar as the
decision to refuse Islamc prisoners the possibility of holding their prayers
on a Friday is based on the fact that the Islamc comunity does not enjoy
public-law status, it is contrary to article 50 of the Constitution”

126. In accordance with article 27 of the Constitution, the cantons are
responsi ble for providing primary education in State schools. Such education
must be free, conpul sory and non-religious. State schools must also admit
persons of all beliefs, without restricting their freedom of conscience and
belief. The Federal Tribunal takes this non-religious requirenment very
seriously and has ruled that displaying a crucifix on the walls of public
classroons is contrary to article 27 of the Constitution. 77 Similarly, in a
recent ruling, it accepted the recourse initiated by the father of a Miuslim
girl, who had been refused exenption fromjoint sw nmng classes for boys and
girls, on the ground that no preponderant public interest prevail ed over the
private interest with regard to such an exenption. ® The public authorities
follow the same |line in ensuring that, as far as possible, parents and
children may cel ebrate their religion together. However, since conmpul sory
schooling is a civic obligation, a pupil nmay not cite freedom of conscience in
order to be excused school, ™ given that the persons concerned can al ways
choose education in a private school that matches their beliefs. Such schools
are freely organi zed, in accordance with the constitutional freedom of trade
and industry, and, as applicable, on the basis of freedom of conscience and
belief. This does not exclude a procedure for cantonal authorization to
ensure that the level of private education corresponds to the standard in
State schools. ® Finally, the non-religious nature of State schools does not
excl ude religious education based on the precepts of the dominant faith in the
canton, but this nust be optional. #

8. Article 5 (d) (viii): Right to freedom of opinion
and expression

127. In 1965, the Federal Council ruled that freedom of expression was

“an unwritten constitutional right of the Confederation”. % Case |aw

i ncorporates in this right the freedomto form an opinion, to hold an opinion
and to conmunicate it to others. W would point out that article 10 of the
Eur opean Convention on Human Rights and article 19 of the Internationa
Covenant on Civil and Political Ri ghts also protect freedom of opinion and
expression and that any person who considers that his interests have been

j eopardi zed may avail hinmself of them

128. In the context of direct denocracy, the right to forman opinion freely
is of particular inportance. It goes wi thout saying that the public authority
is not entitled to impose an opinion on an individual by any nmeans. This is
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why the Federal Tribunal considers that the establishnent of a State radio or
tel evision network is contrary to freedomof opinion. ¥ Like freedom of
opi ni on, freedom of expression occupies a dom nant place in the Sw ss
constitutional order, as indicated by the follow ng quotation froma decision
of the Federal Tribunal

“But freedom of expression is not only, like other express or
implicit freedons in federal constitutional |law, a condition of the
exerci se of individual freedom and an indi spensabl e el enent for the
devel opnent of the human person; it is also the basis of any denocratic
State. Permitting the free formation of opinion, particularly politica
opinion, it is essential to the proper exercise of denbcracy. It thus
deserves a special place in the catal ogue of individual rights
guaranteed by the Constitution and special treatment by the
authorities.” ®

129. Freedom of expression protects all forns of conmunication between

i ndi vi dual s, whether by oral, witten or synmbolic neans (streamers, badges,
etc.). It incorporates freedomof information, and also artistic and
scientific freedom According to case law, it applies only to the world of

i deas. Any declaration that has a primarily comercial purpose is covered by
the freedom of trade and industry (Constitution, art. 31). Like freedom of
opinion, it applies to everyone. However, it does not have the same absol ute
character and its use may be subject to special restrictions.

130. Freedom of expression includes freedomto receive and comuni cate
information. It should be noted in this regard that article 55 of the
Constitution expressly guarantees freedom of the press, and that

article 55 bis protects the independence of radio and television, which nust,
however, faithfully present events and fairly reflect different opinions.

To ensure the best possible conpliance with these objectives, radio and

tel evision are subject to a concessionary reginme, wth concessions granted by
the federal authority. This regine, which derogates fromthe principles of
free competition, can be explained primarily by the desire, in a snal

mul tilingual country, to have national progranmes broadcast in the

four official |anguages and to avoid excessive concentration of the nedia in
the hands of powerful groups. It does not inply any State intervention in the
aut onony of the radio and tel evision broadcasting enterprises. Any person who
thinks that the radio or television networks have violated their obligation of
objectivity may file a conplaint with an independent recourse authority, and
then with the Federal Tribunal, by neans of the adm nistrative | aw renedy
(Federal Act on Radio and Television, arts. 57 et seq., of 21 June 1991). %

131. Another right included in freedom of expression is that of “obtaining
information from sources accessible to all”. % The concept of “sources
accessible to all” does not, unless there is an express legal rule to the
contrary, include the records of the admnistration. The case lawin this
area is in fact rather restrictive ¥ and accepts a right to information only
in four situations: if the information has been declared freely accessible,
if it has been provided freely by the authority, % if the exercise of a
political right is at stake, or if an individual is personally concerned by
t he docunment he or she seeks to consult.
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132. In accordance with the constitutional principles, and also article 10 of
t he European Convention and article 19 of the Covenant, the only grounds for
limting freedom of expression are a | egal basis and preponderant public
interest. 1In general, the aimis to achieve a bal ance, sonetinmes a delicate
one, between public interest in the maintenance of order and the private
interests of the person involved, but also the public interest in freedom of
expressi on.

133. The Penal Code sets the following linmts on freedom of expression
Prohi bition of calummy (art. 303);

Prohi bition of the violation of conrercial secrets, of secrets in the
private domain or relating to an office or of professional or mlitary
secrets (arts. 162, 179 and 179 quater, 320, 321 and 329);

Prohi bition of m suse of the tel ephone (art. 179 septies);
Prohi bition of public incitement to crime and violence (art. 259);

Prohi bition of interference with the peace of the dead (art. 262) or
di shonouring Swiss enblens (art. 270);

Prohi bition of the representation of violence (art. 135);
Prohi bition of violations of freedomof religion and worship (art. 261);

Prohi bition of racial, ethnic or religious discrimnation
(art. 261 bis);

Prohibition of incitenent to dereliction of military duty (art. 276);
Prohi biti on of subversive foreign propaganda (art. 275 bis);

Prohibition of insults to a foreign State or an inter-State institution
(arts. 296 and 297); ®°

Menti on shoul d al so be nade of provisions designed to protect honour
(art. 173 et seq.) or to punish certain offences against sexual integrity
(such as “hard core” pornography).

134. Article 28 et seq. of the Cvil Code protect personal rights agai nst

unl awful attack, particularly in the press (right to conpensation, provisiona
measures to prevent the attack, right of reply). 1In this connection it should
be noted that the person accused of an attack agai nst honour incurs no

puni shment if he or she can denobnstrate that the allegations were true or that
he or she had serious reason to believe themto be true (art. 173, para. 2, of
the Penal Code). This provision also protects freedom of expression and the
press agai nst i nproper prosecution

135. The freedom of expression of foreigners is subject to specific
restriction. Pursuant to the decree of the Federal Council dated
24 February 1948 concerning political speeches by foreigners, foreigners
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who do not have an establishnent pernmit ® nmay speak on a political subject, at
public or private neetings, only with special authorization. Such
authorization will be refused if there are grounds to fear that the country's
internal or external security may be endangered or that public order may be

di sturbed. Foreign speakers nmust abstain fromany interference in interna
political affairs.

136. Prisoners may also avail thenselves of freedom of expression and of the
right to receive information from sources that are generally accessible,

provi ded that and insofar as prison security and order are not affected
thereby. For further details on this question, see the initial report of
Switzerland to the Human Rights Conmittee (CCPR/ C/ 81/ Add.8, 26 May 1995,

para. 370).

137. According to the case |law of the Federal Tribunal, use of the public
domain to disseminate an opinion may “if, by its nature or intensity, it
exceeds the usual bounds”, ° be subject to prior authorization by the cantona
or federal authorities, even if there is no express |egal basis therefor. The
authorities nmust take account of the principles of equal treatnment and
proportionality, as well as the interests involved, giving particular weight
to those that are protected by fundamental rights.

138. None of the above-nentioned restrictions is such as to constitute racia
di scri m nati on.

9. Article 5 (d) (ix): Right to freedom of peacefu
assenbly and associ ation

139. In the Swiss |legal order, the right of peaceful assenbly is an unwitten
constitutional right, recogni zed by the Federal Tribunal in 1970, * and is an
i nportant constituent of the denmpcratic system This right is also
incorporated in articles 11 of the European Convention on Human Ri ghts and 21
of the Covenant on Civil and Political Rights and is guaranteed regardl ess of
the nature of the opinions expressed (subject to certain limtations of a
penal nature nentioned below) and includes the right to call a neeting, to
organi ze a neeting, to participate in a neeting or to abstain from
participating in a neeting. This right applies not only to Swi ss nationals,
but also to foreigners, with alimtation on neetings of a political nature,
in which they may speak only if they have been authorized to do so (on this
poi nt see sect. 8, paras. 127 to 138 above).

140. The main distinction that should be nade between the types of meetings
relates to the place where they are held: whether indoors or in the public
domain. Since neetings of the latter type are far nore likely to disturb
public order and involve increased use of the public domain, they may be
subject to greater limtations than the forner, or they may be made subject to
aut horization. The right to hold nmeetings on private premises or private |and
islimted only by police requirenments regarding disturbance of the peace at

ni ght or respect for the neighbourhood, as well as the property rights of
third parties. Meetings that jeopardize the constitutional order (in the
sense of article 275 of the Penal Code) or relations with foreign States

(in the sense of articles 296 et seq. of the Penal Code) may al so be
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prohi bited or sanctioned. However, case |law nmakes it clear that the nere
expression of views, even if they are revolutionary, nust be tolerated. *

141. According to case |law, meetings involving an increased use of the public
domain (this is taken to be use that prevents or limts the normal circul ation
of the public, cf. ATF 100 la 392) may al so be subject to prior authorization
by the cantonal authorities, even if there is no express |egal basis

therefor. % Since the State has the task and the power to ensure the norma
use of the public domain, it is within its rights to regulate the use thereof
by means of its general police power. ° However, the authorities may not
refuse authorization for a nmeeting on the public highway. Their power of
assessnment is limted by the requirenent to take objective account of the

i mportance of freedom of assenbly which, w thout conferring the right to use
the public domain at a specific place and at a specific time, confers a
certain right of requisition when its exercise so requires. ¥ Moreover, the
Federal Tribunal has laid down that freedom of assenbly on the public domain
may be limted only if the exercise thereof objectively creates a direct and

i mm nent danger to public order. *® In particular, nmere opportuneness is not
deened sufficient grounds to prohibit a neeting, and in no event may the

aut hori zation procedure be used as a formof prior censorship. *° Racia

consi derations may not under any circunstances be grounds for restricting
freedom of assenbly.

142. The system of prior authorization nust also be applied with flexibility,
particularly in the case of spontaneous peaceful denonstrations, which nust
not be dispersed with force nerely because they have not been authorized. '
The principle of proportionality also requires that an authorizati on should
not be refused, but rather be subject to certain conditions designed to avoid
any danger to public order. The authority nust, however, not make the
granting of an authorization subject to conditions if the problens that are
likely to arise during a neeting can be avoi ded by other appropriate neasures,
above all police supervision. The extent of the supervisory neasures nust

be in reasonable proportion to the interest of holding the neeting. The
authority's task is far fromsinple, since the authority nust often forecast
how a meeting will devel op when assessing whether a neeting is likely to

j eopardi ze public order. Here again the principle of proportionality requires
that any restriction nust be based on serious reasons to believe that public
order is threatened.

143. The principle that a neasure must, in general, be applied to the party
actual ly responsible for disturbing public order neans that except in a case
of necessity, a neeting should not be prohibited on the grounds that it is
likely to be disturbed by outside elements. The problemis particularly acute
with regard to counter-denonstrations. Wile it is possible, in order to
prevent violence, to prohibit a denonstration and a counter-denonstration
account mnust nonet hel ess be taken, in the interests of equality of treatnent,
of the nutual interests of the denonstrators in order to ensure that one group
may not announce a counter-denonstration nmerely to cause prohibition of the

ot her group's denonstration.

144, Pursuant to article 56 of the Federal Constitution, “Citizens have the
right to form associations, provided that the purpose of these associations or
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the nmeans they use are not unlawful or dangerous to the State. Cantona

| aws shall nmake the necessary provision for the prevention of abuses.”

Hi storically, freedom of association was conceived primarily to guarantee the
free formation of political parties. This remains one of its major functions,
along with the protection of the right to formtrade unions. Today, freedom
of association is also protected in Switzerland by article 22 of the
International Covenant on Civil and Political Rights, article 8 of the

I nternati onal Covenant on Econonic, Social and Cultural Rights ' and

article 11 of the European Convention on Human Ri ghts.

145. The association protected by article 56 of the Constitution must have a
purpose in the realmof ideas (in the broadest sense). Those whose aimis to
make a profit are covered by article 31 of the Constitution, guaranteeing
freedom of trade and industry. They may thus be subject to the limtations
relating thereto (arts. 31 et seq. of the Constitution). The Swiss Civil Code
governs all aspects of the establishnent, organization and dissol ution of

non- profit-nmaki ng associ ations having | egal personality ' (these are
“associations” in the narrow civil |aw sense - other non-conmerci al

associ ations that cannot acquire |legal personality are treated in the sane

way as sinple societies governed by the Code of Obligations).

146. The Constitution excludes fromthe field of protection associations
whose purpose or neans are unlawful or dangerous to the State. Whereas

unl awful ness relates to the fundanmental legal rules in force, the concept of
danger to the State is nore vague and its use could lead to abuse. However,
the decisions of the Federal Tribunal indicate that only associations that set
out to inpose their views by neans other than peaceful and denocratic neans
nmust be prohibited. ® 1In such cases, the prohibition conplies with

article 17 of the European Convention on Human Rights and article 5 of the

I nternational Covenant on Civil and Political Rights. It should be added that
article 275 ter of the Penal Code punishes the establishnment of associations
that are dangerous to the State. Article 56 of the Constitution sets out that
it is incumbent on the cantonal authorities to take steps to deal with

unl awf ul or dangerous associations. It is, however, accepted that
associ ations that are dangerous to the federal State nay be the subject of
measures adopted by the federal authorities. In the case of associations in

the sense of articles 60 et seq. of the Civil Code, article 78 of the Civi
Code | ays down that they shall be dissolved by a judge if their purpose is
unl awful or immoral (article 88, paragraph 2, sets out the sanme rule for
foundations in the sense of articles 80 et seq. of the Code). W can thus
draw the followi ng general rule: although the political authorities may
prohi bit an association, it is for the civil judge to pronounce its
dissolution. Also, in order to conplete the picture, it should be noted that
article 99 of the MIlitary Penal Code prohibits the formation of novenents
designed to undermine mlitary discipline.

147. According to the jurisprudence of the Federal Tribunal, only individuals
may avail thenselves of freedom of association. ' Associations established
in accordance with articles 60 et seq. of the Civil Code may nonet hel ess al so
unite to formfederations or confederations which, in turn, constitute
associations that qualify unrestrictedly for the sane constitutional and | ega
guarantees as first-degree organi zations. One should make the foll ow ng
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distinction. Private-|aw bodies corporate may, according to the literature,
initiate recourse, in their own nane, against a decision that limts the
freedom of association of their menmbers, or hinders their statutory activities
or their right to forma federation. Public-law bodies corporate enjoy no
freedom of associ ati on.

148. Although article 56 of the Constitution refers only to citizens, it
applies also to foreigners, except with reference to political associations,
in which area they nay be subject to greater restricton than Swi ss nationals
(on this subject see sect. 8, paras. 127 to 138 above). Fromthe deci sions,
the following rules may be derived: article 56 of the Constitution does not
confer the right of adm ssion to an association against the will of its
menbers, even if the situation causes econonic prejudice to the applicant. %
However, an individual does have some protection against unjustified
exclusion. The individual has the right to be heard in advance, even if the
statutes of the association allow for exclusion w thout specified grounds. **
If necessary, it should be ascertained whether refusal to admit an individua
to an association on racial grounds is covered by article 4 of the Federa
Consti tution.

149. Limtations on freedom of association nust, as in the case of any

i ndi vi dual freedom be set out in the |aw, be designed to safeguard public
order and respect proportionality. The principle of proportionality is the
basis on which the Federal Tribunal declared the requirement of prior
authorization to forman association to be unconstitutional. ' Under no

ci rcunstances can the restriction of the freedom of association be justified
on racial grounds.

150. In the Swiss denocratic system freedom of political association has

a decisive role. The political parties are therefore in the forefront in
qual i fying for the guarantees set out in article 56 of the Constitution. At
federal |evel there are about 16 parties, ranging fromthe left to the right
of the political spectrum The freedom of political association is also
guaranteed by article 22 of the International Covenant on Civil and Politica
Ri ghts. W have to go back to the troubled tinmes of the Second World War to
find instances of political parties being prohibited on the grounds that they
wer e dangerous. The Federal Council banned the Communist Party in 1937 and
the so-called “frontist” parties in 1940. During the sane period, the Federa
Tri bunal accepted that the canton of Zurich could prohibit the formation of
groups of a paramilitary nature and that the canton of Neuchéatel could ban the
Communi st Party. ' It is worth repeating that, today, such a measure could
be applied only to the formation of a group setting out to inpose its ideas
outside the denocratic process.

E. Econom c, social and cultural rights (art. 5 (e))

151. For full and detailed information on the inplenmentati on of economc
social and cultural rights in Switzerland, see the initial report of
Switzerland on the inplenentation of the 1966 International Covenant on
Econom ¢, Social and Cultural Rights (CCPR/ C/81/Add.8, 26 May 1995).
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1. Article 5 (e) (i): Right to work

152. The right to work is not recognized explicitly under Swiss |law, but is
protected by article 6 of the International Covenant on Econom c, Social and
Cultural Rights. The principle of contractual freedom which applies to the
choi ce of enpl oynent, covers the freedomto choose the other contracting
party. Workers are thus free to choose their place of work, but prevailing
| egi sl ati on does not confer on them any subjective right to be hired.

153. Under article 328 of the Code of Ohligations, ' “the enployer, in

his relations with | abour, shall protect and respect the personality of the
worker”. This article thus protects foreigners against discrimnation on the
grounds of their “race”, nationality or ethnic origin. Foreign workers are

al so protected against racially-notivated term nation of their enploynent
contract. This protection derives fromarticle 336, paragraph 1 (a) of the
Code of nligations, which stipulates that dism ssal is wongful if inmposed on
one party for a reason inherent in the personality of the other party, unless
such reason is connected with | abour relations or, in sonme fundanenta

respect, is gravely prejudicial to | abour within the enterprise. This

provi sion covers discrimnatory dism ssal on such grounds as sex, “race”
nationality, honpbsexuality or criminal record. ' The Federal Tribunal has
ruled on the racially-notivated term nati on of an enpl oynment contract, stating
that there was “no distinction to be drawn between directly and indirectly
raci al ly-notivated disnissal; it is unlawful in all cases”. ?

154. WWhen an enployer wongfully term nates an enpl oynent contract, he mnust
pay the worker conpensation equivalent to not |ess than six months' wages, in
addition to any damages. The enployer has no | egal obligation, however, to
reinstate the dism ssed worker in his enterprise. It is for the worker to
prove to the courts that his contract was wongfully term nated on racia
grounds.

(a) Right to just and favourable conditions of work

155. Under Swiss |law, workers are entitled to m nimum conditions of work |aid
down in the Code of Obligations. This Code lists a nunber of provisions from
whi ch derogation is prohibited (art. 361), together with a list of provisions
from whi ch derogation is possible only in the workers' favour (art. 362).
Provisions not included in either |ist come under dispositive law. It is thus
possi ble to derogate fromthemin an individual or collective enpl oynent
contract.

156. In order to be adnmtted to the |abour narket, foreigners nust have

a residence permt entitling the holder to work. Under the Ordinance

of 6 October 1986 ™ limting the nunber of foreigners, one of the conditions
for granting this permt is that the enployer nust pay the foreign worker the
same wage and accord himthe same working conditions as are nornmally enjoyed
by Swiss workers in the sane locality and occupation (art. 9, para. 1). As
regards the setting of wages and working conditions, paragraph 2 refers to the
wages and conditions in effect for similar work in the same enterprise and
industry, as well as to collective agreenments and standard enpl oynent
contracts.
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(b) Right to equal pay for equal work and to just and favourable
remuneration

157. Under Swiss law, the setting of wage levels is based on the principle of
contractual freedom Nowhere does the |law set a m ni num wage, and the parties
to an individual enploynent contract are not bound by any figure, unless that
freedomis restricted by a collective agreenent. However, Swi ss and foreign
wor kers nmust recei ve equal renuneration, as provided in the above-nenti oned
Or di nance.

(c) Right to protection against unenpl oynment

158. Unenpl oynment insurance is conpul sory for all gainfully enployed persons.
Any person who neets the conditions laid down in the Unenpl oynent Insurance
Act is entitled to receive unenploynent benefits. This neans that they must:

(a) Be totally or partially unenpl oyed;

(b) Be domiciled in Switzerland (foreigners nust be in possession of
a valid establishment, residence or seasonal enploynent permt);

(c) Have conpl eted conpul sory education, but not have reached the age
of entitlenment to an ol d-age pension

(d) Meet, or be exenpted from the conditions of contribution
i.e. have paid contributions for at |east six nonths during the two years
precedi ng unenpl oynent registration. Persons unable to contribute for the
foll owi ng reasons: training, prolonged absence as a result of illness,
accident or maternity or residence abroad, are exenpted;

(e) Be fit for enpl oynent;
(f) Satisfy verification requirenents.

159. Unenpl oynment insurance is also intended to provide for inmm nent

unenpl oyment and conbat existing unenpl oynment through | abour-market measures
benefiting insured persons. |If the |abour office so requires, an unenpl oyed
person nust, for exanple, attend recycling or further training courses. O her
measures include all owances for persons starting work, travel assistance

(empl oynent away from hone), on-the-job training and encouragenment of

sel f - enpl oynent .

2. Article 5 (e) (ii): Trade union rights

160. The freedomto organize is covered by the freedom of association
guaranteed by article 56 of the Federal Constitution. Although this article
uses the term*“citizens”, foreigners also enjoy this right. 1In Switzerland,
freedom of association is also guaranteed by article 1 of the European
Convention, by article 8 of the International Covenant on Econom c, Socia

and Cultural Rights, by article 22 of the International Covenant on Ci vi

and Political Rights and by ILO Convention No. 87 concerning freedom of

associ ation and protection of the right to organize. Any person has the right
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to forma trade union, to join or |leave an existing trade union or not to join
any trade union. Associations whose ains or activities are dangerous to the
State, however, are not protected by the freedom of association (art. 56 of

t he Federal Constitution).

161. Any eligible person considering hinmself injured by an act or norm of the
State may invoke the freedomto organi ze guaranteed by the Constitution. As
regards the actions of enployers, private sector workers are protected agai nst
i nfringements of their trade union rights under the general protection of
personality based on article 28 of the Civil Code. They also enjoy specia
protection under the Code of Obligations whereby term nati on of an enpl oynent
contract is wongful when the reason for it is the worker's menbership or

non- menbership of a trade union or legitimte trade union activities

(art. 336, para. 2 (b) of the Code).

3. Article 5 (e) (iii): Right to housing

162. The right to housing is not guaranteed explicitly by Sw ss
constitutional law. However, it is guaranteed by some cantonal constitutions
and is also protected by article 11 of the International Covenant on Econom c,
Social and Cultural Rights. On the basis of the contractual freedom
principle, an owner is free to choose the | essee. The latter is neverthel ess
protected agai nst acts of racial discrimnation by article 28 of the C vi

Code which protects against unlawful infringenents of individual rights.

163. Housing legislation also includes the provisions of the Code of

ol i gations concerning rental agreenents, the Federal Act for inprovement of
housing in nountain areas ' and the Federal Act to pronote construction and
home ownership. ' This latter Act establishes a system of financial

assi stance for Swiss nationals and foreigners in possession of an
establ i shnment permt.

4. Article 5, (e) (iv): Right to health and social security

(a) Right to health and nedical care

164. The cantons have general jurisdiction in health matters.

The Confederation has jurisdiction only in certain [imted areas

(e.g. transm ssible diseases, alcoholism drug addiction). |In general

the [ evel of health of persons living in Switzerland is good and there is no
discrimnation with regard to access to care. Wth the entry into force of
the new Sickness |nsurance Act on 1 January 1996, ® nedical insurance becane
compul sory for all persons domiciled in Switzerland. This new Act al so
strengthens solidarity and introduces a subsidy systemto reduce the prem uns
of persons of nodest neans.

(b) Right to social security and social services

165. The Swi ss federal social security system conprises various types of

i nsurance, and Swi ss nationals and foreigners are treated equally. Only the
basi c ol d-age, survivors' and disability insurance schene - known in
Switzerland as the “first pillar” - provides for different treatnment of
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foreigners as regards the conditions for obtaining benefits and the
possibility of receiving them abroad. The tenth revision of the O d Age and
Survivors' Insurance Act, to enter into force on 1 January 1997, wl|
elimnate differences between the treatnment of Swi ss nationals and foreigners
as regards the conditions governing eligibility for cash benefits. Mboreover,
the bilateral social security conventions concluded by Switzerland virtually
elimnate all differences between the treatnment of Swi ss nationals and

nati onal s of contracting countries. 1In 1992, this network of agreenments
covered 92 per cent of the foreigners in Swtzerland.

166. Soci al assistance operates on a subsidiary basis and covers persons

who are not contributors to the social insurance schene, who are no | onger
contributors or whose inconme is insufficient. Responsibility for public

assi stance devol ves on the cantons which often del egate inplenmentation to the
comunes. Public assistance is directed at all persons in need; article 48 of
the Federal Constitution lays down that “Needy persons shall be assisted by
the canton in which they are living”. It may happen that aliens hol ding
annual permts have difficulty in renewing their permt if they and their
famlies are long-term beneficiaries of public assistance.

V. EFFECTI VE PROTECTI ON AND REMEDI ES (ART. 6 OF THE CONVENTI ON)

167. The general |egal framework for the protection of human rights,
including the dignity of the individual and the prohibition of racia

di scrimnation, was described in detail in the core docunment submtted by
Switzerland (HRI/CORE/ 1/ Add. 29, para. 43 et seq), along with the system of
conpensation and rehabilitation of victinms. It may therefore be useful to
refer to this docunent. It is sinply pointed out here that, since

1 January 1995, under articles 261 bis of the Penal Code and 171c of the
MIlitary Penal Code, racial discrimnation has been a crimnal offence, thus
providing victinse with | egal renedies.

VI .  MEASURES CONCERNI NG EDUCATI ON AND TEACHI NG, CULTURE
AND | NFORMATI ON (ART. 7 OF THE CONVENTI ON)

A. | nt r oducti on

168. The information given in this report is general and is not exhaustive.
The neasures taken to inplenent the Convention in the rel evant areas and the
first experiences recorded will be described in nore detail in future reports.

1. Federal Conmi ssion on Racism

169. On the accession of Switzerland to the International Convention on the
Eli m nation of All Fornms of Racial Discrimnation, the Federal Counci

deci ded, on 23 August 1995, to establish a Federal Conm ssion on Racism |Its
terms of reference are to concern itself with racial discrimnation, to work
towards promoting better understandi ng between persons of different “races”,
colours, origins, ethnic or religious origins or religions and to conbat al
forms of direct or indirect racial discrimnation attaching particular

i nportance to effective prevention. The Commi ssion began its work

on 1 Septenber 1995.
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170. Its principal tasks include:
(a) Qperational activities: The Conmi ssion engages in public

rel ati ons and support activities, or initiates awareness or prevention
campai gns;

(b) Advisory activities: It advises and supports the federa
authorities (particularly in legislative matters and with regard to the
i npl enentation of |egal neasures, and in the preparation of positions and
reports). It supports and advises private individuals (mediation role);

(c) Cooperation activities: It collaborates with the federal
cantonal and communal authorities and with organizati ons and groups concer ned
with the problens of racism

(d) Scientific and analytical activities: It analyses racial
discrimnation froma scientific and ethical viewoint, as well as anal ysing
specific situations and their repercussions on individuals and society.

171. The Federal Conmmi ssion on Racism has 19 nenbers at the present tine.

It is nmade up of em nent persons fromthe fields of economcs, politics,
education and science, the churches and religious conmunities, representatives
of minorities and cantonal and comunal authorities and representatives of
NGOs. It has two secretariat posts, split between three coll eagues.

172. During its first year of operation, the Comm ssion established its
infrastructure, collected docunentation and nade efforts to pronote research
into racismin Switzerland. It also nmade approaches, on its own initiative,
to the public authorities, the media and other entities and took a public
stand on immigration policy. Contacts were also nade with the cantona
governments and NGOs. In 1997, the Commission is planning a canpai gn on the
theme of “Anti-racist notivation and anti-semtisni as well as activities in
schools and in the workplace and with regard to the situation of people of the
road.

173. In May 1996, the Conmi ssion took a public stance on Switzerland's
immgration policy. It considered that current Swiss policy for admtting
foreigners had indirect discrimnatory effects on certain categories of the
foreign population resident in Switzerland and in that sense could be
considered contrary to the Convention. The Swiss Governnment intimated on a
prelimnary basis that it did not share the viewpoint of the Federa

Commi ssi on on Racism

2. Federal Conm ssion on Foreigners

174. 1n 1970, the Federal Council established the Federal Comm ssion on

For ei gners, whose nmandate was to identify opportunities for inproving the
coexi stence of Swiss and foreigners and to elicit and support initiatives
in that connection.

175. The Commission's nandate has two main aspects: it contributes to making
the Swi ss popul ati on aware of the “otherness” and specific problens of the



CERD/ C/ 270/ Add. 1
page 48

foreign population, while it also supports initiatives providing foreigners
with opportunities to cone into contact with and integrate into Sw ss society.
During its 25 years of existence, it has published numerous decl arations and

statenments of position and has inplenmented various projects. It is in
conti nuous contact with numerous foreigners' associations and with immgration
offices in the cantons and nmain cities. |Its panphlet, “Foreigners in the

comune”, published in collaboration with the unbrella association for Sw ss
towns and conmunes, hel ps the |ocal authorities to carry out their
responsibilities vis-a-vis the foreign population. It should be noted that
tensi ons between the Christian and Muslimcommunities and the requirenments of
the international canpai gn against terrorismhave |ed the Federal Departnent
of Justice and the Police to pay particular attention in recent years to the
i ntegration of Muslim population groups. The Conm ssion, along with
representatives of the Muslimconmmunities, is considering specific ways of

i mproving willingness to engage in dialogue and framework conditions for
integration. An update of the Commission's mandate on 6 March 1995 has
further reinforced its role as an internediary and nedi ator (onbudsman role)
between the federal authorities and organi zations actively involved with
forei gners.

176. The Commission currently has 28 nenbers, 6 of whom are of foreign

origin. |Its menbers cone fromthe fields of econonmics and politics, the
soci al services, the cantonal and conmunal authorities and the churches.
It has a secretariat with five full-tinme posts.

3. Federal Comm ssion for Refugees

177. The Federal Commi ssion for Refugees was established in Decenber 1983.
For the mpost part it acts as an advisory body to the federal authorities. It
exam nes the asylum and refugee situation fromthe standpoint of an overal

i mm gration policy, and takes positions on this nutli-faceted political

| egal, humanitarian and social problem It coments on the Confederation's
asylumpolicy and is consulted on relevant legislation. It transmts its
recommendations to the Federal Council. The Conmi ssion currently has

22 nmenbers fromthe political, econom cs and social assistance spheres and the
churches. It also includes representatives of the cantonal governments and
adm ni strations. The Federal Ofice for Refugees, the conpetent authority for
asylumpolicy at the federal level, acts as its secretariat.

4. Collaboration between the three Conmm Ssions

178. Although the activities of the three Comm ssions concern related fields,
they are quite distinct in ternms of thematic stress and worki ng nethods. The
Federal Comm ssion for Refugees is a technical and scientific comm ssion
whil e the Federal Conmission for Foreigners is heavily oriented towards
practical activities and close contacts with the grass roots. The Federa
Commi ssion for Refugees stresses prevention and creation of awareness.

In order to create synergies and avoid overlaps in the activities of the

t hree Conmmi ssions, close coordination is ensured by means of a coordinating
conmittee.
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B. Education and teaching

1. Ceneral information on the education system

179. Education in Switzerland is strongly perneated with federalism which
turns the Swi ss education systeminto a nosaic of 26 different cantona
systens. The Constitution, where it touches on education, accords only
limted powers to the Confederation. The cantons basically contro

pre-school, primary and junior secondary education, i.e. conpul sory schooling.
Wher e post-conpul sory education (senior secondary and hi gher education) is
concerned, the Confederation has broader, but still limted, powers.

Vocational training is one of the few areas in which the Confederation has
maj or competence (art. 34 ter of the Federal Constitution). The other sectors
of senior secondary education (maturité - the Swi ss school -| eavi ng di pl ong,
apprenti ceshi p, higher education diplom), as well as higher education, cone
wi thin the conpetence of the cantons or the joint conpetence of the

Conf ederation and the cantons. Thus, the universities, with the exception of
the two federal polytechnic colleges of Zurich and Lausanne, basically cone
under cantonal jurisdiction. The specialized higher colleges and higher
education establishnments are answerable partly to the cantons and partly to
the Confederation. Wen |egislative conpetence devolves on the Confederation
it often entrusts the cantons with carrying out the law. The cantons al so
have the right of consultation

2. Activities of the Conference of Cantonal Directors of
Education in conbating and preventing racism

180. As said earlier, education and training are first and forenmpbst a matter
for the cantons. The Confederation therefore has limted influence on the
effective prevention of racismin the education system although the cantons
efforts in that regard are many and varied. They encourage intercultura
under st andi ng and endeavour to create a clinmate of tol erance anong persons of
different origins and al so support private initiatives with simlar ains.

181. On 6 June 1991, the Conference of Cantonal Directors of Education
adopted a declaration to the effect that the universal problem of human
rights, as well as coexistence in Switzerland with persons from ot her
countries with different cultures, was a challenge to the education system
The Conference reasserted its adherence to the principles of the ful
integration of foreign children and young people, its esteemfor their

cultural differences and its resolve to take themfully into account. It
observed that schools, at all levels, had the duty to train their pupils in
respect for others, tolerance anmong religious, ethnic, social and other groups
and peace anong peoples. Teaching and education in schools should foster
pupi |l s’ awareness of the visible and hidden faces of racism encourage themto
conbat them and ensure that they are able to nmeet foreigners individually and
in groups openly and without fear. These principles should be taken into
consideration in the initial and further training of teachers and in the
preparation of syllabuses and teaching materials. On 24 Cctober 1991, the
Conference sent the cantons new reconmendati ons for educating children of
foreign nother tongue, in which the basic principle is not the assinilation
but the integration and participation, of children of foreign nother tongue,
based on a “positive discrinination” approach
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182. In a report entitled “Racisnme et ecole” (Racismand the school), the
education conm ssion of the Conference of Cantonal Directors of Education
stated, further to the Conference's declaration of 6 June 1991, that inportant
tasks devol ved on the education and training systemin the context of the
campai gn agai nst racismand racial discrimnation. Creating awareness of the
various forms of unconscious racismis an inportant objective of the education
system along with learning to have the courage to face up to one's own or
others' racist feelings in order the better to deal with them The report

al so contains a list of measures in the areas of teacher training, continuing
education and advice to teachers, school authorities and teachers

organi zations to help in attaining the desired objective. The cantons are
also invited to organi ze school structures and syl |l abuses and teachi ng aids

so as to check racist trends. Intercultural education - a key elenent of
education in a nulticultural society - is a valuable teaching aid in
preventing racial discrimnation and in awakening in children an understandi ng
of minorities and respect and tolerance in their relations with others com ng
fromdifferent cultures

183. The practical inplenentation of the principles of anti-racist education
in Switzerland, however, conmes within the conpetence of the cantons, which
have cone out in favour of the International Convention on the Elimnation of
All Forms of Racial Discrimnation and are prepared to take the necessary
measures. These include the inprovenent and intensification of the education
of children of foreign nother tongue, especially in learning the |oca

| anguage; stressing intercultural education in the initial and further

trai ning of teachers; and providing nore help for foreign-language speakers
in choosing and learning a trade. Legal provisions, recomendations or

gui delines aimed at better integration of children of different cultura
origins exist in many cantons. The Centre for Information and Docunentation
on Questions of Training, which is part of the secretariat of the Sw ss
Conference of Cantonal Directors of Education, maintains a collection of these
| egal texts, which give a detailed picture of cantonal training policies in

t he context of conbating racism However, a detailed description of all the
activities in this field is beyond the scope of this report.

3. Activities at the federal |eve

184. As has already been said, the Confederation's role in the canpaign

to combat racismin the education systemis fairly limted because of
Switzerland' s federal structure. The secretariat of the Swiss Nationa

Commi ssion for UNESCO contributes, however, by supporting studies of
intercultural relations and by organi zing senminars or exhibitions to which it
invites participants fromother States, especially devel oping countries. The
secretariat of the Commi ssion has al so established a group of associ ated
schools which it supplies with educational material designed to enhance

awar eness of other cul tures.

185. The Confederation al so supports scientific research, one theme of which
is the concept of the nmulticultural society. As part of its national research
programes, the National Scientific Research Fund, financed by the

Conf ederation, has supported a great many projects (e.g. the progranmes
entitled “Cultural diversity and national identity” and “Mgrations and
cultural relations”), one of the specific goals of which is a better
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under st andi ng of the phenonenon of mgrations and intercultural relations.
Anot her objective of these projects is to support the public authorities,
organi zations or private individuals who are active in the area of mgrations
and intercultural relations by nmaking avail abl e appropriate docunentati on and
gui delines for action. Lastly, by awarding schol arships to foreign students
and artists, the Confederation contributes to maintaining an active presence
of other cultures in Switzerland.

C. Culture

186. Competence in cultural matters al so devol ves on the cantons and
conmunes. The Confederation is only intermttently involved since the
Constitution contains no provisions enpowering it to pronmote culture. The
cantons, and particularly the large cities, organi ze nunerous cultural events,
whi ch contribute to inproving intercultural understanding and to some extent
to elimnating and preventing raci st tendencies. A systematic description of
t hese events is not, however, possible in the context of this report.

187. At the federal level, the “Pro Helvetia” Foundation is active both in
Switzerl and and abroad; it is financed by the Confederation. It does not
confine itself exclusively to supporting cultural creativity in Swtzerland,
but al so pronotes cultural exchanges between the four linguistic and cultura
regions (German-, French-, Italian- and Rhaet o- Romansch-speaki ng) and between
these regi ons and the popul ation of foreign origin. The Foundation's nain
area of activity, however (which accounts for approximately two thirds of its
resources), is the devel opnent of cultural relations with other countries, of
whi ch the North/South cul tural exchange programres are an inmportant part.

Pro Helvetia's activity is especially intensive in the Central and

Eastern European countries. 1In four of these (Poland, Czech Republic,

Sl ovaki a and Hungary) it has opened five centres to encourage East/West

cul tural exchanges and support projects in situ.

188. In its pronotion of the cinema, the Confederation gives particul ar

i nportance to cooperation with devel oping countries and the distribution

in Switzerland of filns fromthose regions. For exanple, it supports the
Fribourg Film Festival, which provides a venue for third-world filmmakers

to present their work. The Locarno Festival, Switzerland' s mjor and
internationally acclainmed festival, shows filnms fromeverywhere in the world
and fromdifferent cultural environments. This is also a way of contributing
to better intercultural understanding. As for film production in Switzerland,
t he Confederation supports projects which deal with the coexi stence of the

i ndi genous and foreign popul ations or problens in North/South relations.

189. Switzerland has traditionally been regarded as quadrilingual. Follow ng
the high level of inmmgration of the |last few decades, it has now becone a
plurilingual State. Swi ss |anguage policy, however, concerns only the

four national |anguages (German, French, Italian and Rhaeto- Romansch). Wth a
view to maintaining the quadrilingualism the Confederation gives financia
support to the cantons of Ticino and Graubinden. In the bi- and tri-lingua
cantons, the coexistence of linguistic groups is the subject of various
regul ati ons which take into account both the unity of the canton and the
interests of the linguistic mnorities.
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190. Lastly, nention should be nmade of the new article of the Constitution
concerni ng | anguages, adopted by the people and the cantons on 10 March 1996.
This will allow the Confederation to pronote its goal of inproving
under st andi ng anong the four national |inguistic groups. The Confederation
financially supports the private cultural organizations which are active in
this area and in that of relations between the indigenous and the foreign
popul ations. It also contributes in this way to efforts to pronote

i ntercul tural understandi ng and tol erance.

191. In socio-cultural matters, the Confederation is active mainly with
regard to a policy for young people (this, too, basically comes within the
conpetence of the cantons). Institutions whose raison d' étre is to pronote

exchanges between young people of different regi ons and even beyond nati ona
frontiers thus receive financial support, in the context of extranural
activities, over which the Confederation has jurisdiction. Such exchanges
wi t hout a doubt nmake an inportant contribution to conbating racist and

nati onal i st prejudices. Support is also given to youth organi zations which
encourage the participation of young foreigners in their activities.

192. The Confederation's involvenment has essentially been in the European
Yout h Canpai gn agai nst Raci sm Xenophobia, Anti-Semtism and |ntolerance,

the idea of which was | aunched by the Heads of State and Government of the
St ates nenbers of the Council of Europe at a summit neeting in Vienna in

Oct ober 1993. The Federal Council has established a National Comm ssion to
coordinate activities at the national, regional and |local levels and to
support, through a special fund, young people's projects aimed at naking the
public at |arge aware of the need for a nore tolerant and nore open society,
and at encouragi ng young people to becone involved in the canpai gn agai nst al
forms of racism xenophobia and intol erance.

D. I nf ormati on

193. In the information sphere, it should be borne in mnd that independence
in programm ng and the freedom of the press are both guaranteed by the Federa
Constitution (arts. 55 and 55 bis). This means that the Confederation cannot
directly influence radio or television programring or the content of articles
in the press. Sinilarly, radio and TV programe planners are not in theory
bound by federal, cantonal or comrunal guidelines. They nmust, however, work
within the rel evant |egal franework.

194. The press in Switzerland (daily and weekly newspapers and mmgazi nes) is
organi zed on a purely private basis. It is sparsely regulated conpared with
the el ectronic nedia. There is no censorship. However, there are crimna

and civil provisions for the protection of the individual, which are rel evant
in the context of the canpaign against racism The new article 261 bis of the
Penal Code, under which the dissemnation of racist ideologies and incitenent
to racial hatred or discrimnation based on racial origin are punishable

of fences, applies to the press.

195. Radio and television producers are subject to the Federal Radio and

Tel evi si on Act ™® which contains the main pertinent rules and objectives. In
the context of the canpaign against racial discrimnation, the | aw requires
radio and television to take account of the diversity of the country and its
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popul ation. In the framework of these general principles, the autonony and
i ndependence of the radio and television stations are firmy rooted in the
I aw.

196. Production of radio or television progranmes requires a |licence which
sets out the general principles governing program ng. The electronic nedia
in Switzerland can be described as consisting of a private sector, financed by
advertising, and a sem -public sector, financed by licence fees. However. it
shoul d be noted that, while private | ocal radio stations do exist, for the
time being there are practically no private television producers in

Switzerl and, except in the major towns.

197. The sem -public sector is a corporation covering the whole of

Swit zerl and, the Soci été suisse de radiodiffusion (Swi ss Broadcasting
Corporation) which is responsible for broadcasting progranmes to each of the
four linguistic communities. Each of the three nost inportant |inguistic
regions (German, French and Italian-speaking) receives three different radio
programmes, nmeking a total of nine full programmes. The first progranmme

i n each | anguage can al so be received throughout Switzerland. The
Rhaet o- Romansch | anguage programme i s broadcast in the canton of G aubinden
(where its audience is mainly concentrated), but may be received in various
towns outside the canton by neans of cable transm ssion. The three main

i nguistic regions have their own full television programes, each of which
nmust take due account of the needs of the Rhaeto-Romansch-speaki ng popul ation
and devote sone programres to it.

198. Under article 3 of the licence granted to the Swi ss Broadcasting
Corporation by the Federal Council on 8 Novenber 1992, radio and tel evision
programes nust pronote nutual understandi ng and exchanges between the various
regions, linguistic comunities and cultures in Switzerland and pay particul ar
attention to the popul ation of foreign origin. This neans that programres
directed at conbating and preventing racismare totally in keeping with the
spirit of the Corporation's mandate. |In this connection, fruitful cooperation
has devel oped between the Federal Commi ssion for Foreigners and the
Corporation. The purpose of these contacts is to take account of the
interests of foreigners in Switzerland in radio and tel evision programres.

The programes “Plaza. Leben und Reden nmit Andern” and “Zapp Mnde” of the
first Swiss radio channels in Gernman and French are ained at pronoting better
under st andi ng between the foreign and the indi genous popul ations. The former
is weekly, while the latter is broadcast five days a week. Mdre generally,

t he Federal Conm ssion for Foreigners and the Swi ss Broadcasti ng Corporation
are working to define an overall concept applicable to broadcasts for and
about foreigners in Swtzerland.

199. The | aw concerning advertising prohibits any advertising that is not
consi stent with decent behavi our, condones or encourages acts of violence or

i mpugns the honour of third parties. Mention should be nmade here of the
Counci| of Europe's European Convention on Transfrontier Television (1989),
whi ch stipulates that all transfrontier services nust, in their presentation
and content, respect the dignity of the human bei ng and the fundanental rights
of others, and in particular nust not incite to racial hatred.
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200. Although the Confederation is not permtted directly to influence
radi o and tel evision progranmmes and thus may not use themto conduct its own
anti-raci smcanpaigns, it may prepare information designed to conbat certain
prejudices in a formwhich neets the needs of the nedia, and thus indirectly
i nfluence the information supplied by the electronic nmedia and the press.
This type of approach was adopted in the context of the Council of Europe's
yout h canpaign for which various information aids were devel oped, along wth
material to pronote public awareness, with the support of many public
services. Although the dissem nation of this material depended to a |arge
extent on the goodwill of the media, it should be noted that the media in fact
repeated the information on nunerous occasions, thus reaching out to w de
sectors of the popul ation.

201. Lastly, it should be nmentioned that many public bodi es publish

i nformati on brochures, the content of which is fully conpatible with the
positive neasures prescribed by the Convention. For exanple, the magazine
Ent wi ckl ung/ Dével oppenent is published jointly by the Directorate for

Devel opnent and Cooperation of the Federal Departnment of Foreign Affairs and
by the Federal O fice of External Economic Affairs of the Federal Departnment
of the Public Econony. The Federal Conmi ssion for Foreigners publishes the
trilingual magazi ne Rondo which is devoted to questions concerning the

coexi stence of immgrants and indi genous Swiss. The Federal Ofice for

Forei gners al so publishes a nmagazi ne concerned with the problens of refugees,
entitled Asylon. The Federal Youth Conmi ssion has al so made an anal ysis of
t he phenomenon of raci sm anong young people. The results were published in
an interimreport of 1991 on the situation of young people in Swtzerland.

Not es

1/ See the list of 10 annexes at the end of this docunent. These
annexes are available for consultation in the files of the Centre for Human
Ri ghts.

2/ Aver age resident popul ation. Source: Federal Statistical Ofice,
Statistique annuelle sur |'état de |a popul ation (ESPOP).

3/ Recueil systématique du droit fédéral (RS 142.20).
4/ RS 142. 215.
5/ The nunber of initial one-year residence permts entailing the

pursuit of a gainful occupation is set in the quotas allocated at the cantona
and federal l|levels; the cantons and the Confederation are thus entitled to
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*

Li st of annexes*

Resi dent popul ati on according to sel ected characteristics (origin
and sex)

Resi dent popul ati on according to selected characteristics
(occupation, |evel of education, origin and sex)

Forei gners by country of origin, residence status and sex

Resi dent popul ati on by conmune and by territorial division
according to nmain | anguage

Forei gners by country of origin and religious affiliation

Nunmber of actively enployed foreigners by social and professional
categories and duration of enploynment (in Gernman)

Soci al and professional categories and types of household: Sw ss
(in Gernman)

Soci al and professional categories and types of househol d:
foreigners (in German)

Nunmber of foreigners since 1900: breakdown by sex and country of
origin

Religious affiliation (resident popul ation according to census
data since 1900 by country of origin, sex and religious
affiliation in absolute figures) (in German)

Annexes avail able for consultation in the archives of the Centre for

Human Ri ghts.



