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Introduction

1. This document contains letters sent by the cumadtprevious Special Rapporteurs
on the promotion and protection of human rights dnddamental freedoms while
countering terrorism, Ben Emmerson and Martin Sdheirelating to the follow-up
measures to the recommendations made after visEgQypt; Israel, including the visit to
occupied Palestinian territories; Spain; Turkey #redUnited States of America. The report
equally contains the replies received from Govemiséo those letters up to 15 June 2012.

Follow-up to missions

Follow-up to missions to Egypt

Letter to the Government

2. On 29 July 2011, the former Special Rapporteur seatfollowing letter to the
Government of Egypt.

3. I have the honour to address you in my capacityspscial Rapporteur on the
promotion and protection of human rights and funeatal freedoms while countering
terrorism pursuant to Human Rights Council resolutA/HRC/RES/15/15 of 7 October
2010, and in the spirit of our dialogue developedhwyour Excellency’s former
Government since my fact-finding mission to Egymidhfrom 17 to 21 April 2009
(A/HRC/13/37/Add.2).

4, In light of a number of developments that have takace since the conduct of my
visit, including the recommendations issued in Mam010 following the Universal
Periodic Review of Egypt,and the report of the OHCHR mission to Egypt betwg7
March and 4 April 201%,1 wish to follow up with your Excellency’s Goverremt on a
selected number of issues that | elaborated on ynmission report on the legal and
institutional counter-terrorism framework and piegtin your country. In the following |
therefore take the opportunity to address somé@frécent developments reported to me
that have taken place at the national level.

5. During my visit and in the Human Rights Council oggrelated to that visit, | urged

the Government of Egypt to lift the state of emeameand repeal the Emergency law,
including all decrees under it, with a view to oestg the rule of law and full compliance
with human rights, including the International Comat on Civil and Political Rights

(ICCPR). As an essential step in this directiome¢ommended that article 179 of the
Egyptian Constitution would be revised (A/HRC/13/dd.2, para. 49). | welcome

therefore the new constitutional declaration of @ty Supreme Council of the Armed
Forces (SCAF) of 30 March, which abolished articf®?

A/HRC/13/37/Add.2.

Report of the working group on the Universal Pdaddeview, Egypt, AAHRC/14/17.

Office of the United Nations High Commissioner ftwman Rights, Report of the OHCHR Mission
to Egypt, 27 March - 4 April 2011, available at
http://www.ohchr.org/Documents/Countries/EG/OHCHR _litisg0Egypt27March_4April.pdf
Constitutional Declaration, available at
http://www.cabinet.gov.eg/AboutEgypt/Constitutionelflaration_e.pdf.
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6. At the time of my visit, the previous Governmentswn@mmitted to enact a new
anti-terrorism law in order to lift the state of emgency that has been in force, almost
continuously, for more than 50 years. In May 2ahe, Emergency law was again renewed
however. The presidential decree renewing the meagates in article 2 that enforcement
“will be limited to cases of combating the dangefsterrorism and its finance and the
purchase, export and trafficking in narcotics.” faiges to lift the state of emergency have
been made since 2005, and the SCAF and Prime Ministsam Sharaf have reiterated
these promises this year, stipulating that theesthtemergency would be lifted before the
parliamentary elections would take place in Novemb&hile the SCAF has the
responsibility to maintain law and order in Egyiptis not clear in which cases it is still
applying articles 3 (1) and (5) of the EmergencyvLavhich permit restrictions on the
freedom of persons to assembly, movement, residandepassage in certain places or
times; the arrest and detention of suspects oethgigresenting a danger to public security
and order; and the search of persons and plackswritegard for provisions of the Code of
Criminal Procedure. In this context, | am concerabdut consistent reports that members
of the military have allegedly arrested, detainad aven ill-treated innocent protesters in
the aftermath of the revolution.

7. In my mission report, | stressed my deep conceroualthe jurisdiction over
terrorism cases by military courts and Emergencyr&ue State Security Courts
(A/HRC/13/37/Add.2, paras. 32 seq). This concern is still valid since | learned abthe
referral of the case of 48 defendants of the Imbabents, in which sectarian clashes
between Copts and Muslims led to the death of Iplgeand 242 injured, to the Supreme
State Security Court. The fact that judgments puoed in first instance by this Supreme
State Security Court are not subject to appeal bemdme final after the ratification of the
President, is not sufficient to reach complianc¢hvarticle 14 (5) of the ICCPR. | am
further concerned by admissions of the Governnteattat least 10.000 civilians have been
convicted on the basis of the emergency law bytanyli courts since former President
Mubarak resigned on 11 February 2011, often orbttsés of their participation in protests
which were suppressed by the military. The trialcfilians in military and Emergency
Supreme State Security Courts raises concerns atheutimpartial and independent
administration of justice and furthermore does notmply with the right to have a
conviction and sentence fully reviewed by a higleeurt. | urge your Excellency’s
Government to ensure that all these cases areitristtict compliance with each of the
guarantees as spelled out in article 14 of the IRGRcluding the stipulation in article 14
(3) (d) that a suspect has to be able to defenddifrm person or through legal assistance
of his own choosing.

8. My concerns with the Emergency law also relatedgaise as a basis for other laws,
which are not compatible with international humaghts standards. In April 2011, Law
34/2011 entered into force, which provides for ghiment with imprisonment or a fine for
all those who during the state of emergency calldemonstrations, strikes, sit-ins, or
gatherings, or participate in any of the abovedlitegto the impediment or the obstruction
of any of the state institutions or public authestfrom performing their role. The law also
penalizes incitement, calls, writings, or any otpeblic advertisements for a protest or
strike with imprisonment. The vaguely drafted lawdarmines the right to strike as
guaranteed under article 8 of the Internationalé@awit on Economic, Social and Cultural
Rights (ICESCR) and the right to peaceful assemblger article 21 of the ICCPR. | was
made aware that in June 2011 five workers fromMivastry of Petroleum were brought to
trial under the new law. The five were charged wveaitinrying out a sit-in protest in front of
the oil ministry, along with about 200 colleaguasd were sentenced to suspended prison
sentences of one year. | fail to see how punishiqgaceful protest outside a ministry is
necessary or proportionate to counter terrorisndrag-related offences. The adoption of
this law does not seem to take into account themeeendation of my mission report,
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which stated that any counter-terrorism measuré bsults in the restriction of human
rights, in particular pertaining to peaceful assgménd association, be brought into
compliance with the requirements of necessity amdpgrtionality and applied in
accordance with clearly defined legal criteria (RE/13/37/Add.2, para. 52).

9. | urged the Government of Egypt in my mission réptmr abolish any legal
provisions, including article 3 (1) of the Emerggnlaw, allowing for administrative
detention and to take effective measures to releagging to trial all detainees currently
subjected to that regime (A/HRC/13/37/Add.2, p&%). The former Government has said
in 2010 that “hundreds” of administrative detaineege released in accordance with the
presidential decree amending the Emergency Lawag 8010, including detainees held in
connection with bomb attacks at Taba in 2004, lstlosed no details about those who
continued to be detained. On 11 June 2010, Mufigh&h, Minister of Human Rights and
Parliamentary Affairs, specified before the Humagh®& Council that about 453 detainees
had been released. On 12 March 2011, the new Minddtinterior announced that 1,659
administrative detainees had been released simiyeFedoruary, but there is no information
available as to what the criteria were to relehssd people, and how many people are still
being detained.

10. In the overwhelming majority of cases the Stateusigc Intelligence (SSI) was
responsible for administrative detention, which waften unacknowledged and
accompanied by practices of torture. These humghtsiviolations by the SSI were
widespread and of a systemic nature. When progestermed the headquarters of the SSI
in Nasr City in the beginning of March 2011, theg dot only find thousands of burned or
shredded records, but also torture devices ancetserrderground prison cells whose
existence the Egyptian Government had vehementiyede | note that all administrative
branches and offices of the State Security Invastig Service (SSI) were dissolved on 15
March 2011 and that its head, General Hassan Ahhaiman, was arrested, and currently
faces an investigation into the ordering of kilkngf anti-government protestors. Another
47 SSI officers appeared to have been detainedugpicson of destroying incriminating
evidence. However, in order to truly eradicate thdture of impunity at the SSI,
investigations into the actions of the SSI shouwdgyond issues of involvement related to
the violence against the protesters during the lotiem. In this context, | reiterate my
earlier recommendation that the Government of Egymiuld establish an independent
investigatory body to promptly and thoroughly dhariall elements that indicate its
collaboration and extended reception of persongestdd to “extraordinary renditions”
carried out within this programme (A/HRC/13/37/A28ldpara. 59).

11. The SSI has been replaced by a new “National SgcAdency” (NSA), which,
according to statements made by the Minister adrlat, will now be mainly responsible
only for investigating terrorism. It has to be ribthat lessons should be learned from the
past in order to avoid that this new agency becomgain, a state within the state. Firstly,
since the SSI could arrest, detain, torture andwkih impunity under the shield of the
Emergency Law, it is of utmost importance that this is immediately abolished in Egypt.
The success of any reform of the security appar&ugependent on this measure.
Secondly, a new agency needs to be establishetieobasis of a clear and precise law,
which outlines the mandate and powers of this ageBtement of good practices in this
context can be found in my 2010 report “Compilatioihngood practices on legal and
institutional frameworks and measures that ensespact for human rights by intelligence
agencies while countering terrorism” (A/HRC/14/4Bast but not least, to eradicate the
culture of human rights abuses and impunity conemitby Egypt's security forces,
including the military and the General Intelligen&ervices Mukhabarat al-‘Amma
measures need to be taken to ensure truth, justiteeparation for victims of human rights
violations by these forces. | agree with the OHCHiRsion that “there is a need for a
comprehensive approach to transitional justice wéthjard to all serious recent and past
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human rights violations, and for the organizatidmational consultations on transitional
justice so as to identify the most appropriateansti®

12.

Finally, and in connection with the issues elakedtaabove, | would be grateful if

your Excellency’s Government could provide me wititailed substantive information on
the following matters, and any other matters thatryExcellency’s Government deems
appropriate in following up on my recommendationsmy country visit report, at your

earliest convenience, but no later than 29 Aug0&t2

13.

1. Could your Excellency’'s Government provide mighvgtatistics concerning
the use of the administrative detention regimeesrotist suspects, including as
regards the particular acts for which the detaimeegiestion are being held?

2. How many convictions of civilians in militaryarts relate to the fight against
terrorism?

3. What steps has your Excellency’s Governmergnak hold SSI officials and
military officers accountable for acts of tortuegbitrary detention, extrajudicial
killings and other human rights violations?

4. What steps have been taken in particular testigate the death of Mr. al-
Sayyid Bilal, who was found dead after being sumeabto the SSI facility in

Alexandria after the bombings at the Two Saints rchiuin Alexandria in

January 20117

5. Is there a vetting system put in place forithegration of former SSI officials
in the police force and the new state securityd®rc

6. What steps are taken to preserve the archifeshe State Security
Intelligence?

7. Which steps are taken to guarantee that ncepe@ of human rights abuses,
including evidence of unlawful killings, is tampdr&ith or destroyed and that
investigations into all killings follow the methodst out in the UN Principles on

the Effective Prevention and Investigation of Ebdgal, Arbitrary and Summary

Executions?

8. What is the present status of the proposeet@mtrism law?

9. When does Egypt plan to revise its nationaklagjon so as to ensure that the
definition of torture in the Criminal Code is inlifgompliance with international
human rights norms, in particular with the Conventagainst Torture?

10. Which steps is your Excellency’'s Governmeikin to ratify the Rome
Statute of the International Criminal Court; théemational Convention for the
Protection of All Persons from Enforced Disappeaearand the Optional
Protocol to the Convention against Torture?

11. Will your Excellency’s Government create arddpendent oversight
mechanism as to hold security forces and all lafereement officials to account
for human rights violations?

As my own term as Special Rapporteur is comingrnterd, | want to thank your

Excellency’s Government for its cooperation so #md to express the wish that this
cooperation will continue with my successor. Witderence to earlier exchanges, | hope

5

Office of the United Nations High Commissioner Fluman Rights, Report of the OHCHR

Mission to Egypt, 27 March - 4 April 2011, p.10.
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that your Excellency’s Government will invite mycsessor into the country, including in
follow up on my mission report and to visit placdsietention under the Standard Terms of
Reference for Fact-finding Missions of Special Rdwres (E/CN.4/1998/45). Any
responses to the questions presented above witidheded in a forthcoming report to the
Human Rights Council.

Reply from the Government

14. As at 6 June 2012, no reply from the Governmentleen received by the Special
Rapporteur.

Follow-up to mission to Israel, including visitto the occupied
Palestinian territories®

Letter to the Government

15. On 1 May 2012, the Special Rapporteur sent thevatig letter to the Government
of Israel.

16. | have the honour to address you in my capacitySpscial Rapporteur on the
promotion and protection of human rights and funelai@l freedoms while countering
terrorism pursuant to Human Rights Council resolutl9/19, and in the spirit of the
constructive dialogue developed between my predecedr. Martin Scheinin, and your
Excellency’'s Government since his fact-finding riossto Israel, including a visit to the
occupied Palestinian territories (oPt), conductetbomf 3 to 10 July 2007
(AJHRC/6/17/Add.4).

17. In light of a number of developments that have magiace since that visit both in
Israel, including the oPt, and at United Nationgleincluding the recommendations issued
in January 2009 following the Universal PeriodicvRey (UPR) of Israel, and the
adoption of the respective concluding observationsisrael by the Committee on the
Elimination of Racial Discrimination in March 20¥2he Human Rights Committee in July
20107 the Committee on the Rights of the Child under @tional Protocol to the
Convention on the Rights of the Child on the ineshent of children in armed conflict in
March 2010 and the Committee against Torture in June 200%yish to follow up with
your Excellency’s Government on a selected numlbéssaies that were elaborated on in
the mission report on the legal and institutionalirter-terrorism framework and practice
in your country. | therefore take the opportunyatddress some of the recent developments
reported to me that have taken place at the ndtieval.

18. Since the country visit of my predecessor, yourdigocy’'s Government has made
efforts to address some of the issues in relatioiiné promotion and protection of human
rights noted then in his report.

Definition of terrorism and related issues

19. In the report, it was recommended to your ExcejgnGovernment that Israel, in
the development of its counter-terrorism legiskatiensure that definitions of terrorism and

A/HRC/6/17/Add.4.

Report of the working group on the Universal Pdadd®eview, Israel, AAHRC/10/76.
CERD/C/ISR/CO/14-16.

CCPR/C/ISR/CO/3.

CRC/C/OPACI/ISR/CO/1.

CAT/C/ISR/CO/4.
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security suspects are precise and limited to thtesing of terrorism and the maintenance
of national security, respectively. Definitions smumding the countering of terrorism
should be restricted to the suppression and crimatan of acts of deadly or otherwise
serious physical violence against civilians, ixmembers of the general population or
segments of it, or the taking of hostages, coupligd the cumulative conditions identified
by the Security Council in its resolution 1566 (2ROAll legislation, regulations and
military orders must comply with the requirementgte principle of legality with regard
to accessibility, precision and non-retroactividaving achieved those requirements, the
enactment by the Knesset of this new legislatiooukh be accompanied by a repeal or
revocation of all current counter-terrorism ledigla, regulations and military orders. My
predecessor further recommended that the Incaigeraf Unlawful Combatants Law be
repealed, without replacement (A/HRC/6/17/Add.4ap&b5).

20. Since then, the Human Rights Committee, in its kaling observations, has

equally recommended that Israel should ensuretthdefinitions of terrorism and security

suspects be precise and limited to countering iemoand the maintenance of national
security and are in full conformity with the Intational Covenant on Civil and Political

Rights (CCPR/C/ISR/CO/3/CRP.1, para. 13). Refertinthe report of my predecessor, the
concluding observations by the Committee on thehRigf the Child also urged your

Excellency’s Government to ensure that any definitof terrorist crimes is brought in line

with international standards and norms (CRC/OPARIC3D/1, para. 35 (d)). The report of
the Working Group on the UPR of Israel also cortaecommendations in the context of
countering terrorism and human rights, includingeommendation that Israel intensify its
efforts to ensure that human rights are fully resge in the fight against terrorism and that
the country redouble its efforts to guarantee tmégetion of human rights and fundamental
freedoms in the fight against terrorism, payingtipatar attention to the recommendations
made by the Special Rapporteur on the promotion oatection of human rights and

fundamental freedoms while countering terrorism tbis subject (A/HRC/10/76, para.

100.30).

21. | am encouraged by the efforts of your Excellenc@evernment to review its
terrorism legislation and to provide for a compretiee counter-terrorism legislation on
the basis of the Counter-terrorism Memorandum @ilblished by the Ministry of Justice
on 21 April 2010, and the Memorandum Bill with @&wi to revoking parts of the 1945
Defense (Emergency) Regulations published by theidity of Justice on 27 February
2012. With respect to the Counter-terrorism memauamn Bill, while | am not in a position
to review the Bill in its entirety due to linguistconstraints, | am concerned by reports that
| have received that it includes an overly-broafiniteon of terrorism and related crimes. It
is reported that the definition of a “terrorist argzation”, for example, might apply to
organizations which do not carry out terrorist qués se but are seen to promote other
organizations that are terrorist in nature throsgkcific humanitarian activities. Coupled
with the increase of prison sentences for crimes déine defined as terrorist crimes in the
Bill in comparison to “ordinary” criminal acts asgscribed by the Penal Law of Israel, and
broad and vague definitions of new ancilliary offes of terrorism such as publicly
supporting a terrorist organization, attemptingréoruit members, inciting terrorist acts,
failure to prevent a terrorist act, threateningpt&rpetrate a terrorist act, or training or
providing instructions to perpetrate a terrorist, gbis might give rise to concerns in
relation to the principle of legality as enshririadarticle 15 of the International Covenant
on Civil and Political Rights and other rights @ngedoms such as the right to freedom of
opinion and expression or freedom of associatismratected by articles 19 and 22 of the
International Covenant on Civil and Political Right would further like to register my
concerns about reports received that the Bill wanttcbduce a rule of reversed burden of
proof on a person that was once determined to tmeraber of a terrorist organization to
prove that membership has ceased. | would alsadikeéghlight my concerns about reports
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that the Memorandum Bill concerning the partial aeation of the 1945 Defense
(Emergency) Regulations contains a provision toetfiect that, if adopted, it would make
the revocation of the relevant provisions of theta®efense (Emergency) Regulations
conditional upon the entry into force of the préwis of the Counter-terrorism
Memorandum Bill. This could be interpreted as a entavdiscourage the Israeli High Court
of Justice from striking down as unconstitutionahce it enters into force, the Counter-
terrorism Memorandum Bill, or parts of it that cotke same subject matter, as this would
mean that the provisions of the 1945 Defense (Eemerg) Regulations, which are immune
against judicial scrutiny because they predatdstaeli constitutional provisions contained
in the Basic Law: Human Dignity and Liberty, regadnegal force.

22. My understanding is that the Counter-terrorism Meandum Bill was presented, on
27 March 2011, to the Ministerial Committee for isgtion, and approved by this
Committee, but that this approval was appealedhbget Ministers (as members of this
Committee) on 22 June 2011. | am informed thattmaplete Bill was officially published
on 27 July 2011 and passed the first reading inKhesset on 3 August 2011; and
subsequently transferred for deliberations in tbhesfitution and Law Committee.

23. As regards the Incarceration of Unlawful Combatdrete/, | share the concerns of
the Human Rights Committee at its continued appticaand declaration of conformity
with the Basic Law by Israel's Supreme Court (COPIRER/CO/3/CRP.1, para. 13),
recently by its decision Administrative Detentiopg®al 3133/11 in the case Barsak v.
State of Israeland reiterate my recommendation, to repeal the without replacement,
alongside the one of the Human Rights CommitteeRRIC/ISR/CO/3/CRP.1ihid.) and
the Committee against Torture (CAT/C/ISR/CO/4/Adghara. 17).

Interrogation methods

24. In the country mission report, my predecessor wakmb the decision of the Israeli
Supreme Court, sitting as the High Court of Jusfit®ublic Committee against Torture in
Israel v. The State of IsrgeHCJ 5100/94determined regarding interrogation techniques
by the Israeli Security Agency (ISA) but recommethdieat urgent steps be taken by your
Excellency’s Government to ensure full compliancighwvithat decision and associated
international obligations. Since the proper appiacaof the necessity defence under article
34 (11) of the Penal Law cannot validate conduabuamting to torture or cruel, inhuman or
degrading treatment, it was further recommended #teps be taken to establish
mechanisms by which victims of such conduct arevideml with an effective remedy.
Given the concerns that my predecessor had witlnttependence of the ISA complaints
inspector, the non-derogable and peremptory natfitbe prohibitions, and the apparent
lack of understanding by ISA officers of the partene of the necessity defence, it was
further recommended that all complaints of torture cruel, inhuman or degrading
treatment be referred to the Attorney General'sceffor immediate actions to be taken
against the individual interrogator, and that omhe courts may pronounce on the
applicability and effect of the necessity defend8HRC/6/17/Add.4, para. 56).

25. The Committee against Torture, in its most recenctuding observations on Israel,
reiterated its previous recommendation that youceli®ncy’s Government completely
remove necessity as a possible justification fa ¢hime of torture (CAT/C/ISR/CO/4,
para. 14), after having established that the ‘r@teslefense’ exception may still arise in
cases of ‘ticking bombs,’ i.e., interrogation ofrtist suspects or persons otherwise
holding information about potential terrorist akacdespite the abovementioned decision
of the Israeli Supreme Courbid.). Furthermore, concerned by numerous, ongoing and
consistent allegations of the use of methods apfdie Israeli security officials that were
prohibited by the abovementioned September 1998goff the Israeli Supreme Court, and
that are alleged to take place before, during after anterrogations, the Committee
recommended that Israel should ensure that intetimgy methods contrary to the
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Convention against Torture not be utilized under @incumstances and that all allegations
of torture and ill-treatment be promptly and effeely investigated and perpetrators
prosecuted and, if applicable, appropriate persaltie imposed. The Committee further
reiterated that, according to the Convention agaii®rture, “no exceptional
circumstances” including security or war or threaisecurity of the State justifies torture
(CAT/C/ISRICO/4, para. 19). Moreover, the Committeecommended that your
Excellency’s Government duly investigate all allégas of torture and ill-treatment by
creating a fully independent and impartial mechan@utside the ISA based on data that
none of the over 600 complaints of ill-treatment IBA interrogators received by the
Inspector of Complaints between 2001 and 2008 kadlted in acriminal investigation,
and that out of 550 examinations of torture allexget initiated by the GSS inspector
between 2002 and 2007, only 4 resulted in disayplirmeasures and none in prosecution
(CATI/C/ISRICO/4, para. 21), as explained in the orepof my predecessor
(A/HRC/6/17/Add.4, para. 19).

26. | am very concerned about reports | have receiVlediag that the decision of the
Supreme Court of 1999 is not fully complied withthe General Security Service (GSS) in
the interrogation of security suspects. There Wegations that there is still a permit system
in place based on GSS “necessity interrogationslaéigns” by which the authorization of
the use of “special means” in interrogation is gil®y the Head of the GSS, although both
the use of physical means during the course ofrogations and such regulations have
been prohibited by the Supreme Court.

27. | note the Committee against Torture’s assessmbat tccording to non-
governmental organizations the decline in the nundfecomplaints of torture and ill-
treatment submitted was allegedly due to a senstutdity based on the absence of
indictments and a sense aé¢ factoimpunity (CAT/C/ISR/CO/4, para. 21). | also note th
information and statistics provided by your Excedi¢'s Government to the Committee
pursuant to its follow up procedure on examinatitnysthe Inspector for Complaints
against ISA interrogators which indicate that nofi¢he examinations opened during the
years 2006 — 2009 resulted in the submission ahiodl charges. | note that your
Government attributes this to the fact that akkimgations had been conducted according
to law and procedures, and no ill-treatment orutertook place during the interrogations
(CAT/C/ISRICO/4/Add.1, paras. 23 — 29).

28. While welcoming the modification of certain proceelsi and interrogation
techniques as a result of some investigatidrid.§ as a very first step in the right direction,
| regret that it would appear that your Excellesc@overnment has not taken steps to
separate the investigations into complaints dice@gainst ISA and GSS interrogators in
the security and counter-terrorism context. | rai® the non-derogable and peremptory
nature of the prohibition of torture and urge y&xcellency’s Government to give serious
consideration to providing for courts of law as fh®per venue for the examination of
complaints during a criminal trial. The ratificaticas soon as possible of the Optional
Protocol on the Convention against Torture (OPCAWQuld further strengthen the
independent monitoring of the conduct of Israefsigity agencies.

Arrest and detention of security suspects, includg children in the military
court system

29. With regard to arrest and detention, it was reconmued in the report of my
predecessor that Israel take steps to ensure lth@raons are informed of the reasons for
their detention at the time of their arrest and @hgendment of the Criminal Procedures
(Non-Resident Detainee Suspected of Security Odfe(iBemporary Provision) Law 2006
to ensure that security suspects are provided iwithediate and continued access to legal
counsel and, where appropriate, family visits.He tontext of administrative detention, it
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was recommended that the terms “security of th@”aamd “public security”, currently
under Military Order 1229, be defined with precisi@nd that steps be taken, such as the
establishment of a panel of security-cleared cdutsensure that representations are able
to be made to the district court on behalf of aaohete upon the making or extension of
administrative detention orders. Furthermore, mgdpcessor urged that the practice of
military or other courts authorizing administratigetention on the basis of evidence
available neither to the detainee nor counsel beoditinued as incompatible with article 14
(1) of the International Covenant on Civil and Beodil Rights (A/HRC/6/17/Add.4, para.
57). He further urged your Excellency’s Governmenensure that counter-terrorism law
and practice are never used as a pretext for ptiegeor undermining the development of
democracy in Palestinian territory. He specificatgcommended that the detention or
imprisonment of a child be used as a measure bfdasrt, that solitary confinement never
be used by prison authorities as a means of caearipunishment of children, and that all
facilities in which children are detained providdueational care appropriate to the age of
each child (A/HRC/6/17/Add.4, para. 58).

30. Since the publication of the report, and basedantiguing concerns it had in this
respect, the Human Rights Committee recommendgdupnExcellency’s Government that
any person arrested or detained on a criminal ehaicluding persons suspected of
security-related offences, has immediate accesslaovyer, for example by introducing a
regime of Special Advocates with access to all @vig, including classified evidence, as
well as immediate access to a judge (CCPR/C/ISR3@MHP.1, para. 13). The Committee
also recommended that your Excellency’s Governmsimbuld refrain from using
administrative detention, in particular for childyeand ensure that detainees’ rights to fair
trial are upheld at all timesb{d., para. 7). The recommendations of the Committénaga
Torture are also relevant in this regard. In itedoding observations the Committee called
on Israel to examine its legislation and policie®ider to ensure that all detainees, without
exception, are promptly brought before a judge baade prompt access to a lawyer. The
Committee also emphasized that detainees should paompt access to an independent
doctor and family member, as these are importaransmdor the protection of suspects,
offering added safeguards against torture andeiflitment and should always be guaranteed
to persons accused of security offenses (CAT/CCER4/Add.1, para. 15). Based on
similar concerns the Committee on the EliminatidnRacial Discrimination also has
recently recommended that Israel should ensurel eapgess to justice for all persons
residing in territories under the State party’sefive control, and urged Israel to end its
current practice of administrative detention sirtevas operated in a discriminatory
manner and thus constitutes arbitrary detentioneurndternational human rights law
(CERD/C/ISR/CO/14-16, para. 27).

31. | regret that despite the recommendation of my gcedsor (A/HRC/6/17/Add.4,
para. 57) it is the intention of your Excellenc@®vernment to include, in its revised anti-
terror legislation, provisions based on the CrirhiRaocedures (Non-Resident Detainee
Suspected of Security Offence) (Temporary Provislaaw 2006. These provisions allow
for significant pre-trial delays before providingcass to a lawyer, as well as for decisions
on the extension of detention to be taken, in etkaegl circumstances, in the absence of a
suspect (cf. CCPR/C/ISR/CO/3/CRP.1, para. 13} ftiither regrettable that the validity of
the Law itself, which was supposed to be of a tampgonature, pending the completion of
the enactment of the new anti-terrorism legislativas extended until 31 December 2012.
It contains a modified provision of its article which enables courts to conduct detention
hearingsin absentiafor suspects charged with security offences, ips&ntially the same
terms as the provision that was struck down by $hereme Court of Israel on
proportionality grounds.

32. It is my understanding that there have not beenaangndments to Military Order
1229, which in my view lacks precision in relatitmthe terms “security of the area” and

11
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“public security” used as a basis for administmatigetention orders. In addition, the
military “Order on Security Provisions [Consoliddt®ersion] (Judea and Samaria) (No.
1651) 5770-2009” of 1 November 2009, which enteird force on 2 May 2010, as
amended by the amendments promulgated by the ilsieflense Force Military
Commander on 2 February 2012, purporting to codat#i relevant Military Orders issued
in the West Bank on issues such as detention, maindand criminal procedure law, and
administrative orders, still provides for pre-inttih@nt detention by a military commander
for up to three months, if approved by a militangge and a military appeals judge, on the
basis of “reasonable grounds to believe that remasbnegional security or public security”
without defining the terms ‘“regional security” opublic security”. Although judicial
review within 96 hours of the administrative detentorder is foreseen in the Security
Provisions, and the previous maximum period of ntéte@ was lowered from six to three
months by the amendments of February 2012, | ancezord about the still excessive
length of permissive pre-charge detention periads, the fact that the judge may deviate
from rules of evidence, which includes the pos#ibdf accepting evidence in the absence
of the detainee or his/her representative or withsiclosing it to them, if the judge is
convinced that disclosing the evidence to the detior his representative may harm
regional security or public security. | understahdt such decisions can be made in the
absence of the detainee and his/her legal repetsant This is in conflict with several
guarantees contained in articles 9 and 14 of therdational Covenant on Civil and
Political Rights.

33. According to the statistics provided by the Isrde&fence Force and the Israeli
Prison Service, at the end of March 2012, Isragtharities were holding a total of 4,386
Palestinian prisoners and detainees, including thimke under the Incarceration of
Unlawful Combatants Law and 320 administrative mhetas. | am particularly concerned
about reports | have received that your Excellemogovernment continues to detain
Palestinian minors from the age of 12, mainly ocusiéy related grounds and that certain
of these children have alleged that they have Hmmaten, kicked, verbally abused or
threatened upon arrest or in detention and thatynw@@&m to have confessed during
typically coercive interrogations. In addition, ity confinement of minors is still
reported. | share the particular concern exprebgetthie Committee on the Elimination of
Racial Discrimination in its recent conlcuding ohsdions concerning Israel that there has
been an increase in the number of arrests andendétention of children and in the
undermining of their judicial guarantees. | alsarghthe Committee's concern about the
maintenance of an administrative detentions sy$teRalestinian children and adults alike
based on evidence that is kept secret for sectgdgons (CERD/C/ISR/CO/14-16, para.
27).

34. The report of the High Commissioner for Human Rsgbh the implementation of
Human Rights Council resolutions S-9/1 and S-1%&t eeports on the ongoing violations
in this respect (A/HRC/16/71, para. 48). In twoitsf Opinions, the Working Group on
Arbitrary Detention considered the detention ofeBahians who were minors at the time of
their arrests, and were served with several cotisecadministrative detention orders
approved by a military court under Military Ordéts. 378 and 1591 on the basis of secret
evidence. The Working Group considered these astioramount to arbitrary detention on
a number of grounds (Opinions No. 5/2010 and 9/20AMHRC/16/47/Add.1).

35. Atthe end of November 2011, there were report@8lyuvenile detainees under the
age of 16 and 126 detainees in the age bracked tf 18 in various Israeli Prison Service
detention facilities, including detainees detaimeside Israel in violation of article 76 of
the Fourth Geneva Convention. | regret the decisiotihe Supreme Court of Israel sitting
as the High Court of Justice of 28 March 2010 m ¢hse offesh Din et al v. Commander
of the Military Forces in the West Bankhich approved this general policy since both the
decision and the policy are incompatible with ingfonal customary law and because they



A/HRC/20/14/Add.2

infringe the right of the concerned Palestiniaratetes to respect for their family life due
to the travel restrictions imposed on residenthefWest Bank.

36. | concur with the recommendation in the concludibgervations of the Committee
on the Rights of the Child concerning Israel, nantbkat it should never hold criminal
proceedings against children in military courts asttbuld never subject children to
administrative detention (CRC/C/OPAC/ISR/CO/1, p&%). | fail to see how the creation
of a juvenile military court in September 2009 ltasitributed to any improvement in the
situation when there appear to be few substantifferences between adult and juvenile
military courts. According to reports | have reaayin 2009 the rate prison terms imposed
on Palestinian juveniles by military courts wasf®&3 cent compared to 6.5 per cent in the
Israeli civilian juvenile justice system. While agd do not make a judgement as to the
impatrtiality of individual military judges, the fagemains that military courts have an
appearance of a lack of independence and impé&tiakihich on its own brings into
qguestion the fairness of trials (cf. A/IHRC/6/17/Adidpara. 29) and other proceedings
especially when applied to minors.

Construction of a barrier and Jewish settlementsn the oPt and its impact on the
Palestinian people

37. My predecessor noted, in his country mission reptbit negative impact of the
barrier on the enjoyment of human rights by theeftatian people, and the continuing
deterioration in the socio-economic conditions @ parts of the West Bank attributable
to it. He noted these deleterious effects notwéthding the correlation between the
construction of the barrier and the reduction ie ttumber of successful terrorist attacks
against Israeli civilians (A/HRC/6/17/Add.4, pardl). He was also troubled by the
approach of the Supreme Court of Israel, whichctepk the outcome of the Advisory
Opinion of the International Court of Justice (IJand instead accepted the legitimacy
and continued construction of the barrier on theidaf military necessity and the need to
secure the safety of Israeli settlements in thetVBask. He acknowledged that decisions
of the Supreme Court had addressed the exact afutbe barrier and often ordered
changes to it, but had failed to address the lggafilsraeli settlements in the West Bank
(A/HRC/6/17/Add.4, para. 34). Given the illegalilmder international law of the existence
and continued development of Jewish settlementseroPt, my predecessor recommended
in his report, that a decision be made immediatelwithdraw all such settlements and to
replace the still unfinished barrier, extendingpl@do Palestinian territory, with a security
infrastructure that, by its geographical positioespects the Green Line or is otherwise
accepted by the Palestinians. During the procesinpfementing such a decision, my
predecessor recommended urgent action to ensure thea permits regime, the
administration of checkpoints, and all other assieci measures in the oPt do not have a
disproportionate impact on the enjoyment of cigiljtural, economic, political and social
rights in the territory. It was also recommendedt thecurity measures be civilianized
through means other than their privatization (A/H&C7/Add.4, para. 59).

38. | am concerned about the reports | continue toivecabout the expansion of Israeli
settlements in the oPt and the ongoing construaifahe barrier in the West Bank, which
both continue to have a devastating effect onifeeof Palestinians living in the oPt as is
evidenced by numerous reports published since ibsion to Israel, including the oPt, in
July 2007. Two reports from the Office for the Cdioation of Humanitarian Affairs —

occupied Palestinian territory (OCHA/oPt) and theorld Health Organization’s West
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Legal Consequences of the Construction of a WalénOccupied Palestinian Territories, Advisory
Opinion I.C.J. Reports 2004.
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Bank & Gaza Office from July 203band from OCHA/oPt from July 20}4illustrate the
concerns that have already been expressed in niggassor’s report that the barrier has
counterproductive effects by contributing to coimdis that are conducive to the
recruitment to terrorism (A/HRC/6/17/Add.4, par8).4The continued construction of the
barrier that will run to 85% inside the West Bankce completed, rather than along the
Green Line, coupled with its associated gate amthippeegime, impact on the lives of the
Palestinian people, especially in rural areas wiagmécultural practice has been severely
curtailed and livelihoods and access to work, etioicaand health, including emergency
medical treatment, undermined. It is striking thadre than 90 per cent of applications of
Palestinians for “visitor” permits to enter theamt situated in the Closed Area or “Seam
Zone” (i.e. the area between the Green Line andb#reer) in the northern West Bank
between 2006 and 2009 were said to have been edjedte to a failure to prove
“connection to the land” rather than due to segucibncerns, according to data of the
Israeli State Attorney” The Special Rapporteur on adequate housing amparent of the
right to an adequate standard of living, and on right to non-discrimination in this
context, stressed similar concerns upon conclusfidrer visit on official mission to Israel
and the oPt between 30 January and 12 February'2012

39. ltis therefore with great regret that | have leatrmbout a series of decisions of the
Supreme Court of Israel sitting as the High Codrtastice rejecting legal challenges
against the barrier and the accompanying gatespenaiit regime. | am aware that on
occasion the Court has ordered the Government ttifynthe route of the barrier in order
to reduce the impact on the affected people. Antedecision of 22 August 2011 concerned
a petition of the village of Voluja, whose Northgrart is situated within the municipality
of Jerusalem, whereas its Southern part lies withe@West Bank. | understand that the
village petitioned against the proposed route ef lblarrier on the ground that it will cut
through the village. They also petitioned agaihst $eizure of land ordered by the Israeli
Defence Forces’ (IDF) military commander in the Wdsank for its construction.
Reportedly, the Court accepted the planned routth@fbarrier following modifications
made by the State as striking a proportionate baldetween the security concerns of
Israel and the harm caused to the village andeitple. In another decision of 5 April 2011,
the Court rejected a petition to revoke the peregime, whilst ordering your Excellency’s
Government to introduce some adjustments to theaesysincluding the provisions
permitting the passage of permanent residents ghrany available access point along the
barrier, and provisions expanding the grounds Ffar granting of “visitor” or resident
permits and setting a reasonable time frame foptheessing of application.

Use of force in counter-terrorism operations, inclding targeted killings

40. As the underlying premise of this decision runsrteuto the Advisory Opinion of
the ICJ, for the reasons outlined above and imifssion report of my predecessor, | call
on your Excellency’s Government to halt the corttom of the barrier, dismantle the
sections already completed, and repeal the gatepamdit regime in compliance with the
ICJ Advisory Opinion, General Assembfyand Human Rights Council resoluti¢hand
recommendations by the Human Rights Committee (COFR/CO/3, para. 16), and the

http://www.ochaopt.org/documents/ocha_opt_speftaus_july 2010_english.pdf.
http://www.ochaopt.org/documents/ocha_opt_bardpdate_july _2011_english.pdf.
http://www.ochaopt.org/documents/ocha_opt_bardpdate_july 2011_english.pdf, p. 8.
http://www.ohchr.org/EN/NewsEvents/Pages/Displayislaspx?NewsID=11815&LangID=E.
A/RES/ES-10/15 of 20 July 2004.

E.g. AHRC/RES/16/31.
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Committee on the Elimination of Racial Discrimimati (CERD/C/ISR/CO/14-16, para.
24).

41. Inrelation to operations of IDF, my predecessaommended to your Excellency’s
Government to respect the rules of internationamdmitarian law, including the
fundamental requirement of distinguishing betweetlians and military objectives when
resorting to the use of force. This is a bindintjgattion on your Excellency’s Government
irrespective of whether Israel is responding toaamed attack from Gaza, Lebanon or
elsewhere and whether or not it classifies the clatt@as an act of terrorism
(A/HRC/6/17/Add.4, para. 60). While acknowledgirwatt military necessity may dictate
the deliberate killing of enemy combatants duriny armed conflict, it was further
recommended that transparent laws and guidelinethemractice of targeted killings be
established, and that they be strictly limited &ysons directly participating in hostilities
and as a means of last resort after all possibksuores to apprehend the person have been
taken. All such killings must be followed by a tbagh and independent investigation as to
the accuracy of the identification of the targehether alternative means were available,
and whether the action was undertaken in a mamsarriag that no civilian casualties were
caused. The result of such investigations shouldhbde public and, where violations of
law are established, adequate reparation made (B/6/R7/Add.4, para. 62).

42. | am concerned about the conclusions of the Uritations Fact Finding Mission
on the Gaza Confliét (the Fact-Finding Mission) from 27 December 200818 January
2009, which, among other things, found that “[ijmamber of cases Israel failed to take
feasible precautions [...] to avoid or minimizeidental loss of civilian life ...”ipid., para.
1919), and “[flound numerous instances of deliteedtacks on civilians [...] in violation of
the fundamental international humanitarian law @gle of distinction, resulting in deaths
and serious injuries.’ilfid., para. 1921). The incidents cited include the afsealestinians
by Israeli armed forces as “human shields” in wiola of international humanitarian law
and the right to life as protected by article 6 RIC(bid., para. 1925). According to the
information at my disposal, this resulted in thattis of 764 Palestinians in the Gaza strip
who were not taking part in the hostilities.

43. According to the Human Rights Committee, at theetiof the adoption of its

concluding observations on Israel, there had omlgnblimited independent and credible
investigations into alleged violations of interimai@dl humanitarian law and international
human rights law by your Excellency’s Government &w indictments or convictiors.

The Committee of Independent Experts, establishedhb Human Rights Council by
resolution 13/9 to follow up the conclusions of #ect-Finding Mission, raised concerns in
its first report about the operation of Israel'$itaniy investigations system. Specifically, the
Committee concluded that the dual role of the Mlilit Advocate General (MAG) in

providing legal advice to the IDF with respect e {planning and execution of “Operation
Cast Lead” and at the same time having responsilfidli the conduct of all prosecutions of
alleged misconduct by IDF soldiers during the ofilens in Gaza, gives rise to a clear
conflict of interest. This is particularly so imght of the Fact-Finding Mission's provisional
view that those who designed, planned, orderedoaedsaw the operation were complicit
in violations of international humanitarian law amdernational human rights law. The
mere fact of this allegation by a body appointedh®syUN bears on whether the MAG can
be regarded as independent and impartial in perfgrits role of investigating these
serious allegation®. In its second report, the Committee found thaadkrhad initiated

investigations into 400 allegations of operationakconduct, of which, however, only

19 AJHRC/12/48.
20 CCPR/ISR/CO/3/CRP.1, para. 9.
2L A/HRC/15/50, para. 91.
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three had lead to disciplinary actions and only mnthe laying of criminal charges against
an Israeli soldief?

44. While regretting the lack of thorough investigapnl welcome that your
Excellency’s Government has, to an extent, impldastthe recommendation of the Fact-
Finding Mission contained in paragraph 1972 (cit®feport?® that Israel should initiate a
review of the rules of engagement, standard operatiocedures, open fire regulations and
other guidance for military and security personaslreported by the Secretary-Genétral.

45. As far as targeted Kkillings are concerned, accgrdm the information at my
disposal a total of 254 Palestinians have beenotiject of targeted killings by Israeli
security forces since September 2000, 21 of whomewkilled since “Operation Cast
Lead”. Mindful of the shortcomings that my predesmshas identified in the judgement of
the Supreme Court of Israel concerning the issuahef legality of targeted Kkillings
(A/HRC/6/17/Add.4, paras. 51 — 52), with which Incar, | am particularly concerned
about allegations received, albeit reportedly ditig your Excellency’s Government, that
Israeli forces are alleged to have conducted tadgktillings in violation of the Supreme
Court’s requirements after the mission of my predsor® Against this background |
sustain the concluding observations of the HumayhRiCommittee that Israel “should end
its practice of extrajudicial executions of indivals suspected of involvement in terrorist
activities. The State party should ensure thatitsll agents uphold the principle of
proportionality in their responses to terroristethiis and activities. It should further ensure
that utmost care is used to protect every civiBanght to life, including civilians in the
Gaza Strip. The State party should exhaust all oreasto arrest and detain a person
suspected of involvement in terrorist activitiesdoe resorting to the use of deadly force.
The State party should further establish an indégenbody to promptly and thoroughly
investigate complaints about disproportionate dderoce.”®

Demolition of housing and destruction of property @ a means of combating terrorism

46. Despite the recommendation of my predecessor tarerthat any demolition of
housing or other destruction of private propertydicted as a measure aimed at combating
or preventing terrorism must be carried out incéttompliance with international law and
must be accompanied by adequate reparation, andrediismmendation that your
Excellency’s Government exercise extreme cautionesorting to such measures due to
their high emotional impact eand their potentiadynterproductive effects in a sustainable
fight against terrorism (A/HRC/6/17Add.4, para. 6iree Treaty Bodies have been
satisfied that such practices have continued indRg without compensation since my
country mission, and have urged your Excellencyds&nment to cease théhccording

to the High Commissioner for Human Rights, forcedctions and demolition of
Palestinian structures have increased recentlyhab approximately 1,300 Palestinians,
including 700 children, were forcibly displaced atherwise negatively affected
(A/HRC/16/71, para. 30).

47. | would, therefore, in connection with the issudsberated, be grateful if your
Excellency’s Government could provide me with dethisubstantive information on the
following matters, and any other matters that ydxcellency’s Government deems
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A/HRC/16/24, para. 78.

A/HRC/12/48.

A/HRC/15/51, para. 35; A/IHRC/18/49, paras. 36 and 37.

A/HRC/14/24/Add.6, para. 16.

CCPRI/C/ISR/CO/3, para. 10.

CEDAWIC/ISR/CQ/5, paras. 28 and 29; CCPR/C/ISR/CO/3, Adraand CAT/C/ISR/CO/4, para.
33, respectively.
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appropriate in following up on the recommendatiamsmy predecessor’s country visit
report, at your earliest convenience, but no ldten 31 May 2012:

1. In view of the Counter-terrorism Memoranduml Bihd the Memorandum Bill
concerning the partial revocation of the 1945 DséefEmergency) Regulations
pending before the Knesset please provide detaifedmation on what steps your
Excellency’s Government has taken to bring Israafi-terrorism legislation fully
into compliance with applicable international humayits norms and standards? In
particular, how would a determination of membershi@ terrorist organization be
made should the Counter-terrorism Memorandum Rilebacted into law? | would
appreciate receiving the text of the Bills in itegent state from your Excellency’s
Government in the English language, if possiblel, affer the advice and assistance
of my mandate to verify the compliance of its peieons with applicable
international human rights instruments.

2. Is your Excellency’s Government consideringeamg the Incarceration of
Unlawful Combatants Law without replacement?

3. Please provide updated statistics on the hamalf ISA related complaints and
corresponding statistics on the handling and ouecomGSS related complaints of
torture and ill-treatment.

4. What steps is your Excellency’s Governmentrgkio establish mechanisms
outside of the respective security agencies agaihgth complaints are directed by
which victims of interrogation methods applied fire tcounter-terrorism context and
amounting to torture or other forms of ill-treatmeme provided with an effective
remedy?

5. What plans does your Excellency’s Governmentha ratify OPCAT?

6. What steps is your Excellency’s Government uiadténg to ensure that security
detainees enjoy all rights and guarantees enshiinagplicable international human
rights instruments, particularly in articles 7, ®dal4 of the International Covenant
on Civil and Political Rights, the Convention agaiforture, and articles 37 and 40
of the Convention on the Rights of the Child inwief minors?

7. What measures is your Excellency’s Governmeking to comply with its
international legal obligations in relation to thenstruction of the barrier and its
associated gates and permit regime as mentiondéldeiridvisory Opinion of the
International Court of Justice of 9 July 2004?

8. Please provide detailed information on the omie of the review carried out by
your Excellency’'s Government of the rules of engaget, standard operating
procedures, open fire regulations and other guiglafic military and security

personnel, in the context of the use of force imnter-terrorism measures and
explain whether they are in compliance with intéioval law norms and standards
with a view to the assessments made by my predmcasshis country mission

report.

9. Please provide updated information on the stagen by your Excellency’s
Government to implement the recommendations ofJhiged Nations Fact Finding
Mission on the Gaza Conflict in relation to indegent and credible investigations
into alleged violations of international humanigrilaw and international human
rights law in the context of countering terrorism.

10. In relation to the alleged targeted killingsterrorist suspects, | would like to
receive information on the rules of internationalwl that your Excellency’s
Government considers to govern its determinati@t freople be targeted and the

17



A/HRC/20/14/Add.2

18

basis for a determination to Kill rather than captuclarity as to which treaty
instruments or customary norms are considered folyafo target and Kill
individuals, including terrorist suspects; the ledaasis, your Excellency’s
Government invokes to determine the targeted iddai to be a combatant or a
civilian directly participating in hostilities; wiieer your Excellency’s Government
considers its determination to be governed by délmedpplicable to the use of inter-
State force and the international law doctrine elf-defense, and whether self-
defense is invoked in addition or as an alternatenternational humanitarian law
and international human rights law.

11. What steps is your Excellency’'s Governmentingkin order to prevent

violations of applicable international humanitariamd human rights law, in
particular, articles 53 of the Fourth Geneva Cotiean 43 of the Hague Hague
Regulations, and 11 (1) of the International Cow¢rman the International Covenant
on Economic, Social and Cultural Rights, when risgrto the demolition of

Palestinian structures?

48. My intention is to report on my correspondence witlur Excellency’s Government
in a forthcoming report to the Human Rights Council

Follow-up to mission to Spaiff

Comunicacion al Gobierno

49. El 26 de abril 2011 el antiguo Relator Especiailgthrla siguiente comunicacion al
Gobierno de Espafia.

50. My intention is to report on my correspondence wigbur Excellency’s
Government in a forthcoming report to the HumanhRgCouncil.

51. Tengo el honor de dirigirle esta carta en mi cajmtide Relator Especial para la
promocion y proteccion de los derechos humanos ilartades fundamentales en la lucha
contra el terrorismo de acuerdo con la resoluci6fl8 del Consejo de los Derechos
Humanos con fecha del 7 de octubre del 2010 y delgt espiritu de dialogo constructivo

establecido con el Gobierno de su Excelencia desdaision de investigacion a Espafia
del 7 al 15 de mayo del afio 2008 (A/HRC/10/3/Add.2)

52. Ala luz del desarrollo de una serie de acontecitoie que han tenido lugar desde
mi visita, incluyendo la adopcién de ObservaciofRemles sobre Espafa por el Comité de
los Derechos Humanos en el afio 2008 y las recornmmds adoptadas en abril del mismo
afo como resultado de la Revision Peri6dica Unalessbre Espafia desearia continuar
el desarrollo del dialogo con el Gobierno de suelemcia sobre una seleccién de temas
que ya elaboré en el informe de mi misidon que atafienarco legal e institucional, asi
como la aplicacién, de las medidas contra el tesmar en su pais. A continuacion, quisiera
aprovechar la oportunidad de comentarle mi opirsdbre el desarrollo de los recientes
hechos acontecidos a nivel nacional que han llegadbconocimiento.

53. Durante mi visita y en el subsiguiente informe eftalo, por el Consejo de
Derechos Humanos, tras ella, expresé mi profundacppacion por el texto legislativo de
la Ley de Enjuiciamiento Criminal espafiol (LEC) quermite el uso de la detencion en

28
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A/HRC/10/3/Add.2.
Informe del grupo de trabajo de la Revision Pedadiniversal, Espafia, AAHRC/15/6 y
A/HRC/15/6/Add.1.
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régimen de incomunicacion durante cinco dias canis®s bajo custodia policial cuando
existen sospechas de delitos de terrorismo. Deisau¥, durante dicho periodo de
detencidn, a los sospechosos detenidos no ser@tigehablar en privado con sus propios
abogados ni ser atendidos por un médico de sui@eggor tanto, hice la recomendacién
de la erradicacion total de este excepcional régide detenciof’ Soy consciente de las
medidas de regulacion y salvaguarda asi como dmdadas administrativas que se han
establecido para que el régimen de incomunicaciélo sea aplicado en casos
excepcionales acordes al articulo 509.1 de la LE@ama garantizar el respeto de los
derechos fundamentales de los detenidos por pariendionarios policiales. Sin embargo,
existen indicios de que dichos mecanismos no s& egtlicando de manera consecuente y
de que, en los casos de sospechosos de terrodsmaguerdo con estadisticas realizadas en
el periodo 2000-2007, éstos han sido sujetos deemaasistematica a este régimen
excepcional de detenciébn (en mas de un 90% de ksosE incluso cuando,
subsecuentemente, han sido puestos en libertath gmolicia antes de su comparecencia
ante un jue?! También comparto las preocupaciones expresadisnt@mente por el
Comité Europeo para la prevencion de la tortureeylad Penas o Tratos Inhumanos o
Degradantes (CPT), publicadas en su reciente Yatiainforme tras su visita a Espafia,
elaborado sobre el régimen de detencion incomuajocdoinde se incluian las deficiencias
relacionadas con la notificacion de custodia, accasun abogado o a un médico,
procedimientos de interrogacién, registros de diatanformacion de los derechos y la
situacién legal, aplicacién del régimen a menore$ @omo el escrutinio judicial
correspondiente por parte de la Audiencia Naciaahlre los sospechosos de delitos de
terrorismo a los que se aplica el régimen de incooagion®® En lo concerniente a la
videovigilancia de los detenidos en régimen de nmauicaciéri®, si se aplicara
sistematicamente, tendria en mi opinién el potémeEiea convertirse en una medida eficaz
de prevencion de un comportamiento inapropiado adeflincionarios policiales y de
acusaciones infundadas por parte de los deterfiilio®mbargo, la eficacia de esta medida
depende exclusivamente de su instalacién e usaonoadb en todas y cada una de las
instalaciones utilizadas para los interrogatoriagnbinada con la supervision apropiada
de las celdas de detencion, bajo control excludelaletenido en lo referente al derecho de
su privacidad, o utilizada para grabar todo movintiede entrada y salida de la celda,
durante el periodo integro de la detencién. Adigiorente, las grabaciones obtenidas
deberian encontrarse a disposicion de los abogadiss las instituciones pertinentes de
supervisién en el caso de necesidad de verificad@tos hechos y deberian establecerse
las garantias apropiadas para el correcto funcimmmde esta medida. Las deficiencias
de este sistema, especialmente si son debidadadtdade cooperacién por parte de las
autoridades policiales, ponen en serio peligrordalibilidad de esta salvaguarda. En este
sentido, me siento negativamente sorprendido abiremformes concernientes a la
negacion, con fecha del 16 de abril del 2010, @otepdel Departamento del Interior del
Pais Vasco, de proporcionar las videograbacionda detencién incomunicada de varios
sospechosos de delitos de terrorismo a principgbsnés de febrero del 20*f0al Defensor

Véase también las Observaciones Finales del Caimités Derechos Humanos sobre Espafia,
CCPR/C/ESP/CO/5, pérrafo 14 y Observaciones FinaleSatelté contra la Tortura en Espafia, a 9
de diciembre de 2009, CAT/C/ESP/CO&S5, parrafo 12.

Véase el Estudio sobre el sistema de garantiak&nbito de la detencién incomunicada y
propuestas de mejora, Informe del 17 de eneroGedl por el Defensor del Pueblo del del Pais
Vasco, pags. 17-18.

Informe para el Gobierno Espafiol sobre la vigitsdizada por CPT del 19 de diciembre al 1 de
octubre del afio 2007, Estrasburgo, a 25 de matz0dé&, CPT/Inf (2011) 11.

Véase, como ejemplo, la medida 97, Plan Nacided&)erechos Humanos, aprobado el 12 de
diciembre del 2008 por el Gobierno Espafiol.

Juzgado Central de Instruccion no. 6 de la AudieNacional, Diligencias previas 112/2008.
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del Pueblo del Pais Vasco, lo cual impidié a éstectlizacion de su funcidén supervisora de
la eficacia de los mecanismos reguladores de pegwerde dicha situaciéfi. En el
momento en el que se presentoé la denuncia y s& @i investigacion judicial, el material
audiovisual pertinente ya habia sido destruido.

54. Un tema relacionado, también citado en el informerd mision, son las continuas
denuncias por parte de detenidos en régimen denimticacion de haber sufrido torturas u
otros tratos y penas crueles, inhumanos o degresiganbhibidos expresamente por el CPT,
mientras se encontraban bajo custodia policialeEafio 2008, el Comité de Derechos
Humanos, en sus Observaciones Finales sobre Esmafiagoncordancia con mis
descubrimientos y declaraciones previas por pattas Naciones Unidas asi como otras
instituciones internacionales cuya funciéon incluye mandato de monitorizacion del
cumplimiento de las obligaciones del respeto dedesechos humanos, hizo notar la
ausencia de una “estrategia integral o de medidiecuadas para erradicar esta situacion de
una vez por todas® En este respecto, soy consciente de la recientieca, emitida por la
Audiencia Provincial de Gipuzkoa, de cuatro miemsbde la Guardia Civil por torturas
cometidas a Igor Portu y Mattin Saras8lde cuyo caso ya tuve conocimiento en mi visita
a Espafia. También celebro el hecho de que la Atidiemfatizara que la circunstancia de
gue ambos hombres hubieran sido condenados poegrdelitos de terrorismo no
desacreditaba sus denuncias de malos tratos. Siargo) las alegaciones que se me
presentaron en mi visita, en relacion a la ausatei@s mecanismos apropiados que hacen
posible una eficaz y completa investigacion dedirsuncias de tortura de los detenidos en
régimen de incomunicacién sospechosos de delitogrderismo, han sido corroboradas
por recientes informacioné$Asi mismo ha llegado a mi conocimiento el hechaue, de
acuerdo con recientes estadisticas sobre las dasuredacionadas con torturas u otros
maltratos presentadas en el informe anual de talkésGeneral del afio 2008, una cantidad
sorprendentemente elevada de estas denuncias fdesestimadas sin llegar a juicio. El
CPT, en su informe previamente mencionado, condaoyela siguiente afirmacién: “En la
situacién actual, las autoridades (espafiolas) puerleerimentar dificultades a la hora de
negar de forma convincente las alegaciones deatmlresentadas por personas a las que
se les ha aplicado el régimen de incomunicaciércasio cumplir con su obligacion de
llevar a cabo una investigacion eficaz de dichegaadiones®

55. Considero que la promocién de definiciones essigta@recisamente formuladas de
los delitos de terrorismo es un aspecto importdateni mandato como Relator Especial en
el campo de los derechos humanos y de la luchaacehterrorismo. Desde mi punto de
vista, la aplicacién de la legislaciéon antiterrtarideberia estar restringida a aquellos delitos
gue sobrepasen un cierto umbral de violencia, cestablece la Resolucién 1566 (2004)
del Consejo de Seguridad y como elaboré en mimtciaforme sobre practicas idéneas en
la lucha contra el terrorismo (A/HRC/16/51). Heritificado en la legislacion espafola
algunas medidas antiterroristas de formulacién \&&jacomo los riesgos inherentes de la
vaguedad de dichas redacciones a la hora de gamasti pleno disfrute de los derechos
humanos relacionados con la libertad de expresi@sogiacion asi como el derecho de
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Resolucion de Ararteko, del 15 de junio del 2@ff,la que concluye su intervencién con una queja

por maltrato a personas detenidas en régimen denimticacion por parte de la Ertzaintza.
Observaciones Finales del Comité de Derechos Hosnsobre Espafia, CCPR/C/ESP/CQ/5, parrafo
13.

Audiencia Provincial de Guipuzcoa, Juzgado deuosién num. 1 de Donostia, rollo penal num.
1054/10, sentencia del 30 de diciembre.

En este respecto, véase, por ejemplo, la seatdetil8 de octubre del 2010, sala primera, Tribuna
Constitucional y la sentencia del 28 septiembre@&D, Tribunal Europeo de Derechos Humanos,
San Argimiro Isasa contra Espafia (Caso num. 25Q7/07)

CPT/Inf (2011) 1, parr. 51.
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asamblea pacifica. Especificamente, los articul®sy5516 del Cédigo Penal espafiol (CP)
en los que se penaliza a las organizaciones tsiaeriy la pertenencia a tales
organizaciones pero no proporcionan una definipi@eisa y clara de dichos conceptos. Ha
llamado mi atencién el hecho de que la organizatédrorista ETA ha sido a menudo
considerada, tanto a nivel politico como judic@mo una red formada por diferentes
frentes con diferentes funciones donde todos preenudos objetivos de la organizacion
terrorista, incluyendo aquellas acciones pacifigses no tenian una conexién directa con la
ejecucion de acciones terroristas. Aunque me emcuatecididamente a favor de la
reforma de la legislacion penal antiterrorista gee, mi opinién, no cumple con los
requisitos establecidos por los principios de lielgal, quisiera expresar mi apoyo a la
Audiencia Nacional en su sentencia del 12 de atwll 2010 referente al periédico
Euskaldunon Egunkaria, en cuyo caso especificoamcHirmemente la credibilidad
probatoria de la supuesta “omnipresencia” de ETAddarentes ambitos sociales y
absuelve a los cinco acusados del delito de pentémea una organizacién terrorista.
También celebro el hecho de que la Audiencia cuesta especialmente el cierre del
periédico como medida precautoria y reconocieraefestos ulteriores que dicha medida
tiene en el ejercicio y disfrute de los derechosdéumentales que caracterizan a una
sociedad democratic¢a.

56. Durante mi misién a Espafa, asi como en otras @ues; he tenido la oportunidad
de profundizar mi conocimiento de la legislaciémadeconcerniente a la criminalizacién
del delito de glorificacion o apologia del terrons y los riesgos inherentes de dicha
legislacién, particularmente en lo relacionado ebulisfrute y ejercicio de la libertad de
expresién y opinion. Con respecto a este delite@fipo, como se encuentra dispuesto en
el Articulo 578 del Cddigo Penal espafiol, entiempe, durante el afio 2010 fueron
iniciados, por la Fiscalia de la Audiencia Nacion&0 procedimientos relacionados
especificamente con la muestra publica de simbologndgenes de convictos por
terrorismo. Aunque, en principio, pueda admitir qgidlamado discurso simbdlico, que
incluye las imagenes, pueda ser sujeto de enjuierdmcriminal, soy de la opinién de que,
para poder establecer especificamente el deliggaddicacion del terrorismo, el ministerio
fiscal tendria que probar tanto la intencion détamna la comision de un delito grave como
el riesgo objetivo y real de que alguien, subseteueente, por efecto de esta incitacion sea
capaz de cometer delito de tal naturaleza. Eneneéat a la exposicion publica, por parte de
los familiares, de fotografias de los presos cdaosigor terrorismo y pertenencia a la
organizacion terrorista ETA, soy de la opinién de ge deberia adoptar la presuncién de
motivos de caracter humanitarios y con la intendércrear simpatia como base para tales
expresiones y no deberian ser percibidos como asiblp incitaciéon a la violencia. Soy
consciente de la sentencia de la Audiencia Nacicorafecha del 8 de octubre del 2010, en
cuyo caso la Audiencia no consideré que la muekdréotografias de presos de ETA por
sus familiares supusiera un delito de glorificacte terrorismo ya que la intencion de
glorificar o justificar los delitos cometidos p@lds convictos o humillar a las victimas, no
pudo ser probada. Sin embargo, sigo preocupadelgmcho de que ni el articulo 578 del
CP sobre el delito de glorificacién del terrorismola interpretacion realizada por la
Audiencia Nacional o el Tribunal Supremo espéfipleden enmarcarse dentro de los
requisitos citados anteriormente.

57. Tras la conclusién de un nimero de casos judiclzdsados en las disposiciones de
la Ley Orgéanica de los Partidos Politicos 6/2000FP), que regulan la disolucion de
partidos politicos que abogan el uso de la viokegdienen conexién con una organizacion
terrorista, varios partidos politicos vascos halo sieclarados ilegales por ser considerados
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Audiencia Nacional, Sala de lo penal, Secciémera, sentencia num. 27/2010.
Sentencia del Tribunal Supremo del 3 de marz@0#0.
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complementos de ETA. Consecuentemente, se les dtabjmio a miembros de estos
partidos, el poder presentarse como candidatoscaiehes, tanto a nivel nacional como
europeo. El dltimo desarrollo de este contexto iewne a los procedimientos judiciales y a
la decisién de impedir la inscripcion en el Registte Partidos Politicos (RPP) del
recientemente creado partido politico Sortu bassameéa los articulos 5.6, 12.1y 12.3 de la
anteriormente mencionada ley, debido a que, sugpmesite, constituye una continuacién
de Herri Batasuna y Batasuna que fueron declarisetgeles por el Tribunal Supremo en
marzo del 2003 En el informe de mi visita a Espafia expresé mikadicon respecto a la
amplia formulacion del texto de las disposicioneslal Ley organica y quise sefialar el
hecho de que su redaccion podia ser interpretadard® que podria incluir cualquier
partido politico que quisiera, a través de medioBtipos pacificos, alcanzar objetivos
similares a aquellos asociados a grupos terroristasllegado a mi conocimiento, sin
embargo, que el Tribunal Supremo, en su jurispreidenon respecto a esta cuestion
especifica, ha desarrollado unos criterios defsigiae se han de tener en cuenta a la hora
de evaluar la legalidad de las nuevas formacior@gigas establecidas por antiguos
miembros de partidos disueltos con anterioridad.abgerdo con la argumentacion del
Tribunal, tales formaciones no deben constituir coatinuacién o sucesion de un partido
gue haya sido previamente declarado ilegal. Sinaegah) cuando existen indicaciones
substanciales de que se da esta situacion, eligiande onus probandi (carga o
responsabilidad de prueba) recae sobre los proemtig la nueva organizacién politica,
quienes, mediante una clara y expresa condenahgzede la violencia desarrollada por
ETA, deben demostrar que tales indicaciones cardednndamenté® En este aspecto, he
de sefalar que los estatutos de Sortu, ademasrmeléo de forma explicita y clara su
intencién de romper con el pasado, expresan swazech la violencia terrorista y sus
perpetradores asi como una intencion explicitaciéribuir a la definitiva desaparicion y
cese de cualquier forma de violencia, en particdguella cometida por ETA.
Adicionalmente, estos principios fueron hechos ipblel 7 de febrero del presente afio
con ocasion del anuncio de su constitucién comtideapolitico.

58. Con estos antecedentes, me sorprende el razonandieinTribunal Supremo en su
decisidn de declarar inadmisible el registro detiga politico Sortu en el RPP en base a la
argumentacién de que representa una continuacgucesion de la organizacién politica
Batasuna declarada anteriormente ilegal y aprobadiisolucion. Segan mi informacion,
el articulo 12.3 de la LOPP establece que: “eniquédar, corresponderd a la Sala
sentenciadora, previa audiencia de los interesadeslarar la improcedencia de la
continuidad o sucesién de un partido disueltogukase refiere el parrafo b) del apartado 1,
teniendo en cuenta que para determinar la conexitan similitud sustancial de ambos
partidos politicos, de su estructura, organizagidmncionamiento, de las personas que los
componen, rigen, presentan o administran, de leeglencia de los medios de financiacion
0 materiales, o de cualesquiera otras circunstamelavantes que, como su disposicién a
apoyar la violencia o el terrorismo, permitan cdasar dicha continuidad o sucesion en
contraste con los datos y documentos obrantes gmmoekso en el que se decretd la
ilegalizacion y disolucién”. Sin embargo, en estsa especifico, el Tribunal, en lo
referente a la existencia de los hechos considsradono constituyentes directos
probatorios, tomé la posicion de considerar inn@gesun exhaustivo analisis de los
criterios enumerados en el articulo 12.3 de la L@BR probar la sucesién a través de
medios fraudulentos de Batasuna por parte de Semtmi opinidn, si es necesario el pleno
cumplimiento de criterios estrictos, de acuerdo losrprincipios de legalidad, a la hora de
la limitacién del derecho de participacién politipara poder respetar los estandares

42 Tribunal Supremo, Sala Especial del articulas@htencia del 27 de Marzo del 2003.
4 Tribunal Supremo, Auto del 22 de mayo del 2007.
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internacionales que regulan los derechos humanadafentales en el marco de una
sociedad democratica. Adicionalmente, considero lgugromocién de la tolerancia con
todas las expresiones politicas radicales, si @xigiersonas 0 grupos de personas que
desean fundar partidos politicos con tales opirmpimecluyendo a la llamada “izquierda
abertzale”, y mientras que no inciten a la violaneis esencial a la hora de evitar una ain
mayor polarizacién politica y contribuye de formapbrtante como un elemento de
reconciliacion social en el Pais Vasco.

59. Para finalizar, y en relacién con los asuntos ekadbas en esta carta, le agradeceria
mucho que el Gobierno de su Excelencia pudieragocignarme informacion detallada y
sustancial sobre los asuntos enunciados a contimjaasi como sobre cualquier otro
asunto que el Gobierno de su Excelencia considgevante a la aplicacién de mis
recomendaciones incluidas en el informe de mi misiGu pais, con la mayor celeridad
gue le sea posible pero no mas tarde de 27 de Bidyio

1.- ¢, Qué medidas se han tomado para rectificaartésulos 520 bis, 527 y 509
de la Ley de enjuiciamiento criminal, en particuar lo concerniente a la
abolicién del régimen de incomunicacion y sobredelecho efectivo del
detenido de comunicarse en privado con un abogad @leccion, asi como el
poder ser examinado por un médico también de suoiéle?

2.- Le agradeceria que me proporcionara las esitzai disponibles sobre el uso
del régimen de detencién incomunicada de los sbsges de terrorismo,
incluyendo asi mismo las causas especificas pguisos sospechosos han sido
detenidos.

3.- ¢ Qué medidas se han establecido para asegurda vigilancia por circuito
cerrado de televisién (CCTV) sea instalada y usidrma sistematica en todas
las instalaciones, incluyendo las celdas de reabencindividual y de
interrogatorio, asignadas para el uso del régingeinecbmunicacion?

4.- ¢Cual es el periodo de conservacion del maatesiudiovisual de

documentacién de los detenidos en régimen de incmacion?¢ Quienes estan
autorizados a su obtencion y qué criterios reguardisposicion de dicho

material?

5.- ¢Cuales son los criterios establecidos paitainalizacién del delito de
glorificacién estipulados en el articulo 578 det©d Penal?

6.- ¢ Cuales son las condiciones legales bajouales se les permite a antiguos
miembros de partidos politicos disueltos, registrmnuevo partido politico que
rechace el uso de la violencia pero promueva urandgy politica similar a
aquellos partidos que han sido anteriormente deber ilegales? ¢Estan estos
criterios actualmente definidos segun la ley cuesiente de forma que sean
compatibles con los requisitos de legalidad?

60. Quisiera comunicarle mi intencion de informar des Iresultados de esta
correspondencia con el Gobierno de su Excelenciangoréximo informe ante el Consejo
de Derechos Humanos.

Respuesta del Gobierno

61. El antiguo Relator Especial recibié la siguientsprgesta del Gobierno de Espafia
con fecha de 1 de Junio 2012.

62. En respuesta a su carta de 26 de abril de 2011llapgue solicitaba informacion
detallada en seguimiento al informe sobre la vigita realizé a mi pais en mayo de 2008,
tengo el agrado de informarle de lo siguiente :
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Detencién incomunicada

63. Buena parte de las preocupaciones expresadas pedt &ks refieren a la existencia
en el ordenamiento juridico espafiol de un régingeededencidn incomunicada

(i) Su carta cuestiona la prevision de que ednimegnicado sea asistido por un
abogado de oficio. Esta cuestion, en los mismasitérs, se suscité ante el Tribunal
Constitucional Espafiol que, en su STC196/1987 1d#eldiciembre, afirma:

Que la asistencia letrada cumple una funciénndésen la fase de detencién y en la fase
del juicio. Mientras que en el juicio tiene espkrigortancia la confianza que al acusado
le inspire su Letrado, siendo esencial su libreecddm. En la fase de detencion, la
presencia, del abogado tiene por finalidad asegurarlos derechos constitucionales del
detenido sean respetados, que no sufra coaccitataincompatible con su dignidad y
con su libertad de declaracion y que tenga el debiskesoramiento técnico sobre la
conducta a observar en los interrogatorios, inellédde guardar silencio.

Que las declaraciones del detenido ante la poéai principio carecen por si mismas de
valor probatorio y subray6 que "una vez concluilgperiodo de. incomunicacion, de
breve duracion por imperativo legal, el detenidupera el derecho a elegir Abogado de
su confianza".

64. Por estas razones, el Tribunal Constitucional dédme la asistencia al detenido
por el abogado de oficio garantizaba sus derechasathera equivalente al Letrado de libre
designacion.

65. Ademas, en Espafia existen plenas garantias de diommg especializaciéon del
abogado de oficio en la atencion al detenido. &ksia legal espafiol garantiza el acceso
rapido y eficaz del detenido a un abogado (artitidl® de la Constitucion y articulo 520 de
la Ley de Enjuiciamiento Criminal). Tan pronto comofuncionario policial practica un
arresto, esté obligado a solicitar la presencieaegado de la eleccion del detenido o del
Colegio de Abogados para que designe uno del tieraficio. Si el funcionario no cumple
con esta obligacion puede ser objeto de sanciéal penisciplinaria. Durante las ocho
horas que, como maximo, establece la ley para qobodabogado efectle su
comparecencia en dependencias policiales, no peelden hacer preguntas al detenido, ni
practicar' con él mismo diligencia alguna. Desdmisino momento del arresto, se informa
al detenido de que tiene derecho a guardar silep@oun reconocimiento médicba
situacion de incomunicacion en dependencias ptEgipor decision judicial, no priva al
detenido de este derecho a la asistencia letradayitha que en todas las declaraciones que
preste ante la policia judicial y en las diligesce reconocimiento de identidad estara
presente el abogado

66. Los trabajos en curso para la reforma de la Legmaiciamiento Criminal inciden
sobre esta cuestion, en aplicacion del Plan dedheseHumanos del Gobierno de Espafia,
de 12 de diciembre de 2008, sobre el que ya hemfimsriado en repelidas ocasiones, tanto
al Sr. Scheinin como ante diversos Comités de gec@ip de los derechos humanos. En
particular, los trabajos, en aplicacién de la mad@@ b del mencionado Plan introducen la
recomendacion de los organismos de derechos humdangsabar, en video u otro soporte
audiovisual, todo el tiempo de permanencia en ddgraias policiales del detenido
sometido a régimen de incomunicacion (véase tambgpuesta a la pregurgh

(i) Por lo que respecta a la otra cuestion que le ppeocabe recordar que nuestro
sistema legal vigente no reconoce el derecho dehil® a la asistencia por un médico de
su eleccion, ni en el régimen ordinario ni en @img&en de incomunicacion, sino que
atribuye especificamente a los Médicos Forensasi&encia o vigilancia facultativa de los
detenidos, lesionados o enfermos, que sé hallen laajurisdiccion de los jueces y
magistrados. El sistema vigente se asienta en pargialidad y pericia de la asistencia
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médica que proporciona el Médico Forense, comdatuicgin adscrita a la Administracion
de Justicia y por tanto especialmente vinculadankuida de la imparcialidad de los
Juzgados o Tribunales instructores o enjuiciadaies que estan adscritos.

67. En todo caso, la ley prevé también la posibilidadgde, en caso de urgencia, el
detenido sea atendido por otro facultativo delefist Publico de Salud e incluso por
médico de una Entidad privada. Igualmente, coms phrantista de asistencia médica al
detenido, la Autoridad Judicial tiene competen@aapestimar, en cada caso concreto, Si
existe la necesidad de que sean dos o mas facoftddis que asistan al detenido.

68. Los trabajos, en curso para la reforma de la Lelgnjeiciamiento Criminal también
inciden sobre esta cuestion, en aplicacién de @idae7 c del Plan de Derechos Humanos
del Gobierno de Espafia. Dichos trabajos introd@eparticular la posibilidad de que el
detenido sometido a régimen de incomunicaciéon psedaeconocido, ademas de por el
forense, por otro médico adscrito al sistema pablie salud, y que éste pueda ser
designado por el titular del Mecanismo NacionaPdevenciérde la Tortura (que Espafia
ha nombrado en aplicacion del Protocolo Facultatiia Convencién contra la Tortura-
OPCAT).

69. Le agradeceria que me proporcionara las estadiddisponibles sobre el uso del
régimen de detencion incomunicada de los sospeshdsoterrorismo, incluyendo las
causas especificas por las que los sospechosasduatietenidos.

70. El régimen de incomunicacion es en Espafia absodutmexcepcional en su
aplicacién, como lo demuestra el hecho de quegez®07 y 2010, la incomunicacion
afect6 a un porcentaje inferior al 0,035% del td&@personas detenidas en Espafia en esos
afios.

71. Por lo que se refiere a la aplicacién del régimerindomunicacién a las personas
detenidas por delitos de terrorismo o pertenendarada armada, en el mismo periodo
2007-2010 se detuvo a un total de 930 persona®sgios delitos, siendo incomunicadas
461, lo que representa el 49,6 % de los mismos.

72. ¢Qué medidas se han establecido para asegura gigildncia por circuito cerrado
de television sea instalada y usada de forma sidtesmen todas las instalaciones,
incluyendo las celdas de retencién individual yirderrogatorio asignadas para el uso del
régimen de incomunicaciéon?

73. En cumplimiento de las recomendaciones formuladas Ips organismos
internacionales de defensa de los derechos humiaichsdo ese Relator Especial, el Plan
de Derechos Humanos del Gobierno de Espafa intdusiguiente medida (nimero 97 b):

74. "Se abordaran las medidas normativas y técnicassagas para dar cumplimiento a
la recomendacion de los organismos de. derechosimsnde grabar, en video u otro
soporte audiovisual, todo el tiempo de permanescidependencias policiales del detenido
sometido a régimen de incomunicacion".

75. A dia de hoy, las Fuerzas y Cuerpos de Segurida&siado estdn dando puntual
cumplimiento a todas las resoluciones judicialesrtralmente de la Audiencia Nacional)
por las que se acuerda la grabacion en video dddtsnidos sometidos a régimen de
incomunicacion. Para ello, se les ha dotado, denledios técnicos necesarios, tales como
un avanzado sistema de grabacién de las zonas esmisalas para practica de diligencias
(declaraciones, reconocimientos, desprecinto detafeintervenidos) de la Comisaria
General de Informacion en Madrid, asi como unidgo@satiies de grabacion para su
utilizacién por la Guardia Civil.

76. En cuanto a la instalacién de videocamaras en tlodosentros de detenciéon de las
FCSE, se estan instalando camaras en las zonasnesnie los centros de detencion
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estando ya cubierto un porcentaje superior al 98%sl centros del CNP y un 65% de los
centros de GC. Las Policia autbnomas Vasca y @atadambién disponen de videocamaras
en sus instalaciones para la prevenciéon de maltssta los detenidos.

77. ¢Cual es el periodo de conservacion del mater@dibaisual de documentacién de
los detenidos en régimen de incomunicacion?, ¢gsiéatan autorizados a su obtencién y
qué criterios regulan la disposicién de dicho nialr

78. La videograbacion de la estancia en dependencidisigles de las personas
detenidas en régimen de incomunicacién debo sevrizatla mediante Auto de la
Audiencia Nacional. Los archivos de video obtenidésalmacenan en las dependencias
policiales a disposicion exclusiva de dicha austidudicial, por el tiempo qué el juez
considere oportuno, correspondiendo al mismo ordandestruccion.

Art.-578 CP (delito de enaltecimiento)

79. El delito de enaltecimiento del terrorismo fue aatucido en el Cadigo penal por L.
0. 7/2000, de 22 de Diciembre de 2000.

80. En dicho articulo, conviven dos figuras delictivdaramente diferenciadas, cuya
accion tipica y elementos que' las vertebran saraciente distintos: a) el enaltecimiento o
justificacion del terrorismo o sus autores y b)réalizacion de actos en desprecio,
descrédito o humillacion de las victimas de deligoeoristas.

81. En el segundo de los casos, la justificacion maltdel merecimiento de pena reside
en la exigencia indiscutible de cierre a la impadidde las conductas en ofensa o
menosprecio de las victimas del terrorismo, lo cumarece como una exigencia
indiscutible. En este caso, con la doctrina de Salgunda del Tribunal Supremo -vgr.
SSTS149/2007 de 26 de Febrero (RJ 2007,948) , B86/@e 20 de Junio ( RJ 2007, 3440)
6 539/2008 de 23 de Septiembre ( RJ 2008, 5598,lop elementos que vertebran el
enaltecimiento son los siguientes:

¥ La existencia de unas acciones o palabras poguasse enaltece o justifica.
Enaltecer equivale a ensalzar o hacer elogiosaalab cualidades o méritos de alguien o
de algo. Justificar quiere aqui decir que se hpegeger como acciones licitas y legitimas
aquello, que solo es un comportamiento criminal.

" El objeto de tal ensalzamiento o justificaciéngriser alguno de estos dos:
a) Cualquiera de las conductas definidas comdodadie terrorismo.

b) Cualquiera de las personas que hayan partwigad la ejecucidon de tales
comportamientos. Interesa decir aqui que no essadoeidentificar a una o a varias de
tales personas. Puede cometerse también ensalzando colectivo de autores o
coparticipes en esta clase de actos delictivos.

¥ Tal accién de enaltecer o justificar ha de readieapor cualquier medio de
expresioén publica o difusion, como puede, ser uid@iEeo o0 un acto publico con numerosa
concurrencia.

82. Caracteristicas del delito son el tratarse de umpootamiento activo, que excluye la
comisién por omisién, tanto propia como impropiendo un delito de mera actividad y
carente de resultado, material, y de naturalezacesdmente dolosa o intencional. Ahora
bien, cabe resaltar que se aplica el art. 578 afdmdo ya existe lesion del bien juridico
protegido con la accién de enaltecimiento.

83. Afin de evitar que el tipo penal de la exaltacién la doble modalidad del crimen o
de sus autores, pueda adentrarse en la zona @eldmda sancion de opiniones, por
deleznables que puedan ser consideradas, y, loegumas delicado, pueda entrar en
conflicto con derechos de rango constitucional cosom los derechos de libertad
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ideolégica y de opinién y expresién, la labor jualiexamina, caso por caso, tanto las
concretas frases o expresiones producidas asi tmrooasion y el escenario en el que

fueron pronunciadas. En definitiva, todas las cistancias concurrentes son examinadas
para determinar si est4 dentro del ambito del gipoal o extramuros de él, jugando el

principio favor libertatis necesariamente en lososa de duda ante la naturaleza
constitucional de los derechos, de libertad de esipn e ideol6gica que podrian quedar
afectados por el tipo penal.

84. Por tanto, el bien juridico protegido se sitiaa@mterdiccion de lo que el Tribunal
Europeo de Derecho Humanos -vgr. SSTEDH de 8 de del 1999 (TEDH 1999,28) ,
Sirek vs Turquia, 4 de Diciembre de 2003 ( TEDH32@L) , Mislim vs Turquia- y
también nuestro Tribunal Constitucional -STC 23b6/2@de 7- de Noviembre ( RTC 2007,
235)- califica como el discurso del odio, es démimlabanza o justificacion de acciones
terroristas que no cabe incluir dentro de ia cobamtorgada por el derecho a la libertad de
exposicién o ideoldgica, en la medida que el t&smaw constituye la mas grave vulneracién
de los derechos humanos de aquella Comunidad cpudria

Partidos politicos

85. Desde las primeras sentencias del Tribunal Supreni@ Tribunal Constitucional
dictadas en aplicacion de la Ley Organica 6/20@2dde junio, de Partidos Politicos (en
adelante LOPP) quedé claro que la declaracion edgalidad de un partido politico no
suponia la privacion del derecho de sufragio padavdos antiguos miembros del partido
ilegalizado y disuelto. Por tanto, nada les impidegrar una formacién politica, que actué
totalmente desvinculada de las causas que detemmitailegalizacion del partido politico.

86. También desde el primer momento quedd claro quaudaa de ilegalizacién de un
partido politico no estaba en relacién con su ioigial sino con sus actividades. Asi, ya en
la primera sentencia del Tribunal Constitucionak083, de 12 de marzo, se lee que, desde
el respeto de los esenciales principios de coneigericualquier proyecto es compatible
con la Constitucién, siempre y cuando no se defienttavés de una actividad que vulnere
los principios democraticos o los derechos funddates. La Constitucién es un marco de
coincidencias suficientemente amplio como paradgrdro de él quepan opciones politicas
de muy diferente signo”. Sin embargo, "la existerdé un partido que con su actividad
colabore, o apoye la violencia terrorista, pon@eligro la subsistencia del orden pluralista
proclamado por la Constitucién; y, frente a eségp®l no parece que pueda aplicarse otra
sancion reparadora del orden juridico perturbadolgulisolucion” (STC 48/2003).

87. La defensa de una determinada ideologia nuncadisaofistaculo para concurrir a
unas elecciones, tampoco la ideologia sosteniddaptamada "izquierda abertzale". Esta
afirmaciéon se demuestra desde que un partido @ol@n una ideologia muy similar a
Batasuna, pero claramente desvinculado de ETA, asnaxalar, viene concurriendo sin
ningun problema a los diversos procesos electorRlesuérdese que en el documento del
partido "ARALAR, LINEA IDEOLOGICA", éste se defineomo "un partido abertzale e
independentista de izquierdas. El objetivo de dividad politica es la creacion de la
Republica Federal de Euskal Herria", que incluyarenicipio euskaldun de Eskiula bajo
administracion bearnesa en Iparralde” -nombre dé$ Fasco francés-. Tampoco puede
desconocerse que existen partidos politicos queucmn a las elecciones defendiendo la
separacion de partes del territorio espafiol [Ezgueepublicana de Catalunya o Solidaritat
Catalana per la Independencia].

88. Pero es que ademas, en relacién con la "izquidrdgzale", la STC 126/2009, de
21 de mayo, recuerda que esta "absolutamente veeladon proceso doctoral y en
cualesquiera otros de nuestro ordenamiento” llev&iscalizacion judicial al terreno de la
ideologia y las convicciones personales”, afadieq® "la «izquierda abertzale» como
expresion ideolégica no ha sido proscrita de naesttienamiento ni podria llegar a serlo
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sin quiebra del principio pluralista y de los démes fundamentales a él conexos y que las
ideologias son en el ordenamiento constitucionpa®sla absolutamente libres y deben
encontrar en el poder publico la primera garanéissd indemnidad, a la que no pueden
aspirar, sin embargo, quienes se sirven para suquiéon y defensa de medios ilicitos o
violentos y se sirven de la intimidacion terrorigtara la consecucién de sus fines. En
definitiva, son esos medios y no las ideas o lofetiobs politicos pacificamente
perseguidos a los que esta destinada la reaccigooder publico en defensa del marco de
convivencia pacifica disefiado por el constituyqratea que en él tengan cabida todas las
ideas (STC 99/2004, de 27 de mayo, F. 18, cordeitias SSTC 48/2003, de 12 de marzo,
85/2003, de 8 de mayo, y 5/2004 y 6/2004, de 1éndeo)".

89. De hecho, en las elecciones al parlamento europeD@d9 se presento la coalicion
electoral "Iniciativa Internacionalista-La Soliddaid entre los Pueblos”, respecto de la que
existian fuertes indicios de estar instrumentatizagr el complejo ETA-Batasuna. Aun asi,
nuestro Tribunal Constitucional, en el maximo réspeel derecho de sufragio pasivo,
entendid que no existia prueba suficiente de vawdh de esa coalicibn con la
organizacién terrorista. Lo mismo ha ocurrido es klecciones locales, forales y
autondémicas de 2011 a las que ha concurrido lactialelectoral BILDU sobre la que
pesaban importantes elementos probatorios quentaleiban al complejo ETA-Batasuna.
Nuevamente el Tribunal Constitucional, en sente&@&#011, de 5 de mayo, con un
criterio extremadamente garantista, consideré icisaftes las pruebas existentes contra
BILDU para impedir a la coaliciéon concurrir a es#ecciones.

90. EIl TEDH se ha pronunciado en varias ocasiones salbescrupuloso respeto a los
derechos humanos de los procesos judiciales dalitagion de formaciones politicas
seguidos en Espafia. Asi lo avalan las tres seatedei 30 de junio de 2009, en los asuntos
"Batasuna y Herri Batasuna contra Espafia”, "Etxg&heBarrena Arza, Nafa-rroako
Autodeterminazio Bilgunea y Aiarako y otros conEapafia”, y "Herritarren Zerren-da
contra Espafia”, respectivamente, y sentencia de diadlembre de 2010, asunto "ANV
contra Espafia”. En ellas el TEDH declaré que ndahekistido vulneracion de derecho
alguno, dado que los partidos ilegalizados empitedmétodos” incompatibles con los
"principios democraticos fundamentales". El Triduoansider6 acreditada la vinculacion
entre los partidos politicos y la banda terrori@®A, vinculos que; "pueden ser
considerados objetivamente como una amenaza pdearlacracia”.

91. En definitiva, no se ilegaliza ningln partido par ideologia, sino por servir de
instrumento a una banda terrorista.

92. Por ultimo, el Gobierno de Espafia no quisiera desaphar esta oportunidad para
aclarar un par de cuestiones.

93. Por una parte, en su carta, el Relator afirma das &legaciones que se me
presentaron en mi visita, en relacion a la ausatei@s mecanismos apropiados que hacen
posible una eficaz y completa investigacion dedirsuncias de tortura de los detenidos en
régimen de incomunicacién sospechosos de delitogrderismo, han sido corroboradas
por recientes informaciones", citando dos resoh&squdiciales a pie de pagina.

94. Al respecto, se considera oportuno realizar detedas aclaraciones. En primer
lugar, debe indicarse que los hechos a los quefieeaen esas informaciones son anteriores
a su visita a Espafia (afio 2005, en el caso denter®ga del Tribunal Constitucional de 18
de octubre de 2010; y afio 2002, en el caso Sammirgisasa c¢. Espafa) y, por tanto, sin
gue en dicho momento fueran aplicables las gasaati&cionales puestas en marcha para
garantizar los derechos de los detenidos en régdeeincomunicacién (segundo examen
médico forense, "protocolo Garzén", etc.). De olado, la sentencia del Tribunal
Constitucional, que ordena continuar las investaaes penales de un caso de alegados
malos tratos durante la detencién en régimen demnaicacion, pone de manifiesto
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precisamente lo contrario que se afirma en sutesgue en Espafia estan funcionando
correctamente los mecanismos jurisdiccionales y pieteccion de los derechos
fundamentales en la lucha contra la tortura y latomtratos, al corregir los errores que se
aprecian en las instancias judiciales inferioresll&na la atencién sobre el hecho de que la
sentencia del Tribunal Constitucional de 18 de lireties continuadora de las dictadas por
el mismo Tribunal con posterioridad a su visitaspdfia: STC 63/2008, de 26 de mayo,
STC 69/2008, de 23 de junio, 107/2008, de 22 ddesepre, 123/2008, de 20 de octubre y
40/2010, de 19 de julio,, en las que se ordenacmdr todas las posibilidades de
investigacion judicial de las denuncias de malatog y torturas. En cuanto a la sentencia
del Tribunal Europeo de Derechos Humanos, asumoAggimiro, como se ha adelantado,
se trata de un supuesto ocurrido hace bastantpdiegn el afio 2002, en el que el Tribunal
aprecia que debieran haberse desarrollado invegtiges penales mas amplias. Ahora
bien, esa doctrina del TEDH es precisamente la ejuéribunal Constitucional viene
aplicando rigurosamente desde el afio 2008, inatasocita .de la doctrina del TEDH,
ordenando la continuacion de las investigacionealps.

95. Por otra parte, por lo que se refiere a la reféaeocontenida en su carta sobre las
grabaciones realizadas por el Departamento deidnteiel Gobierno Vasco, ha de
manifestarse que, en la actualidad, la Policia Aatda Vasca (Ertzaintza) procede a la
video grabacién de toda persona detenida en régileéncomunicacién, conservando las
grabaciones a disposicion de la autoridad judica@hpetente durante un plazo de tres
meses. Transcurrido dicho plazo, de no mediaripatite las autoridades judiciales para su
conservacion pof un plazo mayor, se procede a sstrudeidn por razones de
proporcionalidad y proteccion de datos.

96. Durante el plazo de tres meses, cualquier opedederechos humanos legitimado
dispone de acceso a la visualizacion de las im&geBegun informa el citado
Departamento de Interior, la Defensoria Autondmitasca (Ararteko) accedié a la
visualizacion de video grabaciones de un operatintiterrorista desarrollado por la
Ertzaintza en el mes de agosto de 2010, en dofasiisealizadas en las propias
dependencias policiales en el mes de octubre dghmafio, durante mas de nueve horas.
También una Delegacién del Mecanismo Nacional égd?rcion de la Tortura visito in situ
las dependencias policiales en el transcurso dédride operativo antiterrorista,
conversando privadamente con los detenidos y visumlo las video grabaciones que
estimaron oportunas. Ninguna de estas Instituciondspendientes de defensa de los
derechos fundamentales ha puesto de manifiestoetjydazo de conservacion de las
grabaciones deba ser ampliado? Parece mas quergomalo entender que cualquier
denuncia de malos tratos o torturas producidasntiurel periodo de incomunicacion sera
comunicada a las autoridades judiciales en el plazines meses.

97. Agradeciéndole de antemano su atencion, aprovest®o azasién para saludarle
atentamente.

Follow-up to mission to Turkey*

Letter to the Government

98. On 27 June 2011, the former Special Rapporteur thenfollowing letter to the
Government of Turkey.

99. | have the honour to address you in my capacitySpscial Rapporteur on the
promotion and protection of human rights and funeatal freedoms while countering
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terrorism pursuant to Human Rights Council resolutA/HRC/RES/15/15 of 7 October
2010, and in the spirit of our constructive dialegdeveloped with your Excellency’s
Government since my fact-finding mission to Turkegld 16 to 23 February 2006
(A/HRC/4/26/Add.2).

100. In light of a number of developments that have magkace since my visit both in
Turkey and at United Nations level, including tleeammendations issued in June 2010
following the Universal Periodic Review (UPR) of rkay,*® and the adoption of the
respective Concluding observations on Turkey byGbenmittee on the Rights of the Child
under the Optional Protocol to the Convention oe fRights of the Child on the
involvement of children in armed conflict in Octob2009°® and the Committee against
Torture in November 201Q | wish to follow up with your Excellency’s Govenent on a
selected number of issues that | elaborated on ynmission report on the legal and
institutional counter-terrorism framework and praetin your country. | believe this letter
comes timely in view of the general elections Halgour country on 12 June 2011. In the
following | therefore take the opportunity to adekesome of the recent developments
reported to me that have taken place at the ndtieval.

101. Since my country visit, your Excellency’s Governrnbas made efforts to address
some of the issues in relation to the promotion gradection of human rights noted then in
my report. Reforms have been carried out in the &fqolitical difficulties, and in the light
of these circumstances the reforms deserve praigeit many issues remain to be
addressed. The political situation has however &doto regrettable delays, and many
envisaged constitutional amendments aiming at ttweption of human rights going
beyond the reforms noted in my report on the misgibid., paragraph 10) are still
outstanding.

Definition of terrorism and related issues

102. In my report, | recommended the definition of teisbcrimes be brought in line
with international norms and standards, notably gheaciple of legality as required by
article 15 of the International Covenant on CividaPolitical Rights (A/HRC/4/26/Add.2,
paragraph 90 a) and regretted that some of thegioog of the Anti-Terror Act of 1991
appeared to have been retained in the Bill tablethb Government in April 2006 (ibid.,
paragraph 10). | note that the Anti-Terror Act veasended in June 2006 and in July 2010
(through the “Law Amending the Anti-Terror Law anther Laws”- Law No. 6008), and
welcome the commitment of your Excellency’s Goveeminto continuously review its
anti-terrorism legislation evidenced by these nefarl reiterate my concerns, however, that
the broad and vague definition of terrorism coradim article 1 of the Anti-Terror Act was
not amended.

103. Referring to my report, the Committee on the Rigbfsthe Child, in said
Concluding observations of 2009 (CRC/C/OPAC/TUR/COpara. 19 (b), and the
Working Group on Arbitrary Detention in the repodn its mission to Turkey
(A/HRC/4/40/Add.5, para. 101) also recommended thakey ensure the conformity of
any domestic definition of terrorist crimes withtamational norms and standards. The
report of the UPR Working Group contains a reconuagion to revise or abolish the Anti-
Terror Law (A/HRC/15/13, para. 102.39), which ydixcellency’s Government considers
to be under the process of implementation (A/HRQ/3A\dd.1, para. 78). However, the
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“specific law of amendment” of July 2010 referred in this document by your
Excellency’s Government (ibid.) would appear not govern an amendment of the
definition of terrorist crimes in Turkish anti-terr legislation as such, but to relate to
legislative amendments to the effect that childnélh henceforth stand trial for terrorism-
related offences in the juvenile justice systenyonl

Juvenile justice in the context of counter-terroism

104. | have received allegations that hundreds of childnave been prosecuted, during
the years of 2006 to 2010 for “membership in aneatmrganization”, which is an offence
entailing criminal punishment under the Penal Cadd simultaneously under the Anti-
Terror Law, or for “propaganda for a terrorist angation” pursuant to the Anti-Terror
Law alone. Scores of juveniles between the agesadrid 18 years have been convicted as
adults to prison sentences by Serious Felony Cowfiese jurisdiction was established
following amendments to the Anti-Terror Law in J@§06.

105. On 5 December 2008, | sent a communication to Yxeellency’s Government
regarding information received on six children wivere to face trial in the Diyarbakir
Criminal Court on charges of propaganda for a te&st@rganization and of other terrorist
crimes allegedly committed by throwing of stonesl anolotov cocktails on the police
during a demonstration. The Prosecutor of the caskéed for a prison sentence of 23 years
for the accused, who were reported to be 13-14syelar at the time (A/HRC/10/3/Add.1,
para. 309). Your Excellency’s Government repliethis communication by letter dated 25
February 2009. On 12 October 2009 | sent a joimroanication regarding minors M. E.,
M. Z. Y., A. N., and H. H. A., all Turkish citizensf Kurdish ethnicity, which detailed
issues around the application of anti-terror legish to juveniles of 15 and 16 years of age
and the lacking investigation of alleged tortured aill-treatment in these cases
(A/HRC/13/37/Add.1, para. 98).

106. Reportedly, as at June 2010, there were still 20idren detained in Turkey,
convicted of or standing trial for terrorist-reldteffences, according to the then Minister of
Justice. | note the amendments to the Anti-Teriaw lof July 2010 to the effect, inter alia,
that minors will henceforth stand trial only in gnile courts or adult courts acting as
juvenile courts, that children participating in dmmstrations will not be charged for
“committing crimes on behalf of a terrorist orgaatizn” under the Anti-Terror Law
anymore under the notion of “propaganda crimes”far resisting police dispersal of
demonstrations, and that juveniles will not receiggravated criminal penalti#sThese
amendments, in my view, have the potential of apgrthe path for the release of the
detained children and closing the door for the @cation of child demonstrators as
members of an armed organization on the basisrtitjpation in public protests.

107. However, the amendments to article 2/2 of the Awtiror Law would appear to be
limited only to children who are alleged to haventoitted “propaganda crimes” or resisted
the dispersal of demonstrations by the police, dadhot exclude the possibility of the
continuance of pressing charges against minors ruthde Penal Code’s article 220/6 —
punishing persons as members of an organizatiolifigdaas terrorist who commit a crime
on behalf of such organization without being a memb and article 314/2 and 3 —
punishing membership in an armed organizaffon.

108. | therefore call upon your Excellency’s Governmemicontinue with its efforts to
comply with applicable international human rightems and standards to ensure that the
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Anti-Terrorist Act not be used for prosecution ofyachildren as adults in Serious Felony
Courts, where those over 15 years of age now megy Ifee imprisonment contrary to the

Convention on the Rights of the Child, on groundshsas the presence or participation in
demonstrations. | further call upon your Excelléadgovernment to ensure that claims of
torture and ill-treatment against them be brougbfole independent and effective
investigating bodies (CRC/C/OPAC/TUR/CO/1, para8. dnd 19). The 70 complaints

reported to have been lodged after the 2006 evems/arbakir were processed slowly and
while children were held in custody for several rgeahe overall image was one of
prevailing impunity for cases of alleged ill-treamt.

109. | would also like to recall the recommendation egméd in the report of the UPR
Working Group (A/HRC/15/13), which enjoys the supgpmf your Excellency’s
Government, that Turkey apply the standards ofQbevention on the Rights of the Child
to all cases that involve the investigation, thesprcution and the deprivation of liberty of
children, especially in the context of the enforeemmof anti-terror laws (A/HRC/15/13,
para. 100.87). The report of the Working Group abitdary Detention on its mission to
Turkey (A/HRC/4/40/Add.5, ) and the Committee one tiRights of the Child
(CRC/C/OPACI/TURICOI/1, para. 19 (c) explicitly recmended the use of deprivation of
liberty only as a last resort in the juvenile jostsystem.

Criminal procedures for suspects of terrorism anddetention safeguards

110. In my mission report (A/HRC/4/26/Add.2, para. 20)furthermore drew the
attention to detention safeguards under the AntrefdLaw and the Penal Code. Concerns
were also voiced in the report of the Working Group Arbitrary Detention, which,
although praising impressive progress in detensafeguards overall, noted a great
reluctance on the part of the authorities to fetkgend the beneficial effects of the relevant
reforms to persons accused of terrorism, recommenitie lifting of the limitation on the
number of defence counsel in terrorism cases (A/MRIO/Add.5, para. 102).

111. While the longer allowed detention period for teism suspects under the Code of
Penal Procedure still continues to apply, the 20@6 amendments to the Anti-Terror Law
provide that only one family member will be inforchef detention, the suspect may only
have access to one lawyer, and the right to setatiyer may be restricted on request of
the prosecutor and a court decision, albeit neestants can be taken during such time.
Access to documents pertaining to the case mayllgdum restricted by court decision,
upon request by the prosecutor, and a right of reefoent to monitor communication
between the suspect and the lawyer may be accéhdedgh the same procedure if there
are findings indicating communication with membeifsa terrorist organization. Such
weakening of procedural safeguards raises seriousecns. The amendment also provides
for legal assistance for personnel that have tgdamh in counter-terrorism operations in
cases where the legality of their actions coulcthallenged. At the same time there have
been reports that, particularly in the South-E&s$he country, suspects have not had access
to court-appointed lawyers to the same degree teirest of the country.

112. | am also concerned about reports that | have vedehbout the practice of courts
blocking the disclosure of evidence to the accus®di defence lawyers, including in cases
brought under anti-terrorism legislation. Such eegrdecisions are made by judges under
article 153 of the Code of Criminal Procedure inmgkthe risk that disclosure would
jeopardise the aims of the investigation, comprentise ability of defence lawyers to
challenge the legitimacy of an order to detaingbeused and, further, may compromise the
right to defence under article 14, para. 3, of thiernational Covenant on Civil and
Political Rights.

113. As regards allegations of torture during detentishich in the past often has been
linked to presumed terror-cases, it has been diymsievelopment that evidence obtained
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through such means is no longer considered adr@ssilirials, albeit this prohibition has
reportedly not been applied in cases where thgedid¢orture occurred at an earlier period
of time.

114. Concerning other developments regarding the detemégime for terrorist suspects
since 2006, the 2005 changes to the relevant &imisl have been followed up by a series
of circulars which oblige prosecutors to controblanonitor detention and the taking of
statements. While such monitoring is importantrehie also a need to ensure independent
monitoring as envisaged by the Optional Protocoltte Convention against Torture
(OPCAT), which should in my view be ratified aslgas possible. | note that Turkey has
signed the OPCAT in September 2005 and has indidatéhe context of its UPR that the
ratification process is expected to be completeoh$8/HRC/15/13/Add.1, para. 2).

115. In view of combating torture and ill-treatment dwgidetention, another important
set of issues to address are the reported shorigsnaround medical examinations, where
both the confidentiality and the quality has beacking at times resulting in concerns
expressed by the Committee against Torture (CATURMCO/3, para. 11), particularly
with enforcement officials occasionally having begmsent, even in the absence of a
request to this effect from the medical personnalharge. For similar reasons, reforms of
the Forensic Medicine Institute and introductionaopossibility of independent forensic
expertise are of utmost importance.

Freedom of expression, association and assembly
Proscription of organizations

116. In my mission report, | noted the use of the AngiHbr Law for the prosecution for
acts related to the right to freedom of expressasgociation and peaceful assembly
(A/HRC/4/26/Add.2, paras. 18 and 30). Since my misso Turkey, | have received
information that indicates that challenges rem&aspite the April 2008 amendments to
the crime of “denigration of the Turkish nationrépiously “Turkishness”) as per article
301 of the Penal Code, and concerning its apptinatihere still appear to be significant
limitations to the expression of non-violent opimithhat have their root in law. | consider as
the fundamental problem the broad definition ofdasm and the lack of specific criteria
for qualifying organizations as terrorist and mensh@ thereof. Consequently, the report
of the UPR Working Group also highlights restriogoto freedom of association and
freedom of expression arising from the applicatbérthe Anti-Terror Act, the Penal Code
and other laws, and contains recommendations, dimuamending or abolishing article
301 of the Penal Code (A/HRC/15/13, paras. 102.02,18, 102.23, and 102.39).

117. With the broad and vague definition of terrorismatthl criticised in 2006
(A/HRC/4/26/Add.2, para. 14) still in place, thememain broadly framed “organization
cases”, such as the so-called “KCK/TM” (“Union ofuidistan Communities/Turkey
Assembly) case that since April 2009 has involvededtion of members of the pro-
Kurdish “Peace and Democracy Party” (“BDP” — fortgeiDemocratic Society Party” —
“DTP”), including several leading Kurdish politicia and elected mayors, and members of
trade unions “Confederation of Public Workers’ Unfiq"KESK”) and “Egitimsen” for
alleged membership in the outlawed “Kurdistan Waskdarty” (“PKK”). The recent
commencement of the hearings before the Diyartdérious Felony Court will also be a
test of the discriminatory power of the broad aadue definition of terrorism in the Anti-
Terror Law.

118. In relation to this case, on 7 January 2010, | esklrd a joint communication to
your Excellency’s Government regarding Mr. Muharré&rbey and the Human Rights
Association (IHD). This appeal was based on infaromathat Mr. Erbey and other Kurdish
opposition members, journalists and civil sociatiivists had been arrested at the behest of
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the Diyarbakir Chief Public Prosecution Office atite Anti-Terrorism Branch of the
Police, and that the premises of the IHD in Diyaibaad been raided by the Police, with
documents including archives on cases of enforésspgdearance and torture confiscated.
While membership in the allegedly “PKK"-related “KCwas cited as grounds for arrest,
claims were made that the charges against Mr. Ezbeld have been linked to his work for
human rights and minority protection. Clarificatiovas sought from your Excellency’s
Government on, inter alia, how it is establishedetlier an organization is illegal, and
whether there were any procedures in place to appesh a designation. In your
Excellency’s Government’s reply of 4 April 2011wias stressed that the basis of the arrest
was an investigation into the terrorist organisatisCK”. However, | note that there was
no reply to the pertinent question about how arapigation is qualified as terrorist and
what the procedure for appealing such a design&ion

119. Similarly, the case of Mr. Hasan Anlar, Ms. Filialdyci, Mr. Halil Ibrahim Vargin
and Mr. Murat Vargin of IHD, who were detained faiding an illegal organization”,
prompted me to send a joint communication to yoxceliency’s Government on 15 May
2009, asking for a full definition of an “illegal rganisation”. Unfortunately, your
Excellency’s Government’s response dated 16 JuB92did not sufficiently address this
qguestion. The letter of 11 April 2007 (A/HRC/6/1d@d 1, para. 104) in response to my
letter of 24 July 2006, requesting clarificationoab the definition of terrorism and
organisational membership, regrettably, did noficgehtly address the personal material
link to violence against innocent bystanders timadeceptable definition of terrorism would
require. The designation as terrorist organisatiad the appeal procedure against such
designation remain unclear, thereby also rendethiegnotion of membership in a terrorist
organisation lack distinctive force.

120. Furthermore, | have received reports about sectoityes videotaping activities of
associations in the South-East of the country, lagdl action taken against associations
working on issues of importance for the Kurdish gwlagon, such as the investigation
against the Istanbul branch of the Human Rightsogission and cases opened against
associations for promoting Kurdish language antluog) such as the April 2006 closure of
the Kurd-Der association in Diyarbakir. In additimonsidering the importance and scale
of the problems of Internally Displaced PersonsP@in Turkey noted in my report of
2006 (A/HRC/4/26/Add.2, paras. 34 to 45), it istjwadarly worrying that an association
working on internal migration related problems, eynmGoc-Der, in Diyarbakir was
reportedly closed and its leadership prosecuted.

121. Removing indeterminacy of legislation such as E$@15, 216, 217 and 220 of the
Penal Code that have been used to prosecute jatsnatiting about Kurdish issues will
also be of importance. Similarly, | have receivlidgations that article 288 of the Law on
Influencing the Conduct of a Fair Trial has beeeduso hamper reporting about the
Ergenekon case. To be clear, | commend the Governfioe its courageous steps in
combating impunity through the Ergenekon case ataked prosecutions. That said, by
letter of 23 June 2010, I, jointly with other mateleholders of Special Procedures,
expressed concern about the broad application efntition of terrorism around issues
protected by the right to freedom of opinion andression and the prosecution of
journalists and publicists under the Anti-TerrortAand in particular its article 7,
prohibiting “spreading propaganda relating to acest organization”, citing in particular
the cases of Mr. Irfan Aktan, Ms. Merve Erol, Mili#Kocali, Mr. Ramazan Pekgoz, Mr.
Ziya Cicekci, and Mr. Mehmet Guler, and noting tieed to both show intent to incite to
terrorism and to show an objective danger thatameore terrorist acts would be carried
out as a consequence. The 2006 amendments to th@ekror Law do still, after the June
2009 modifications by the Constitutional Courtoallsuspension of periodicals under the
broad criteria in the law, and such suspensiong magortedly happened in a number of
cases since 2006.
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Combating impunity

122. In my report (A/HRC/4/26/Add.2, paras. 2, 46 et.édnighlighted concerns about

impunity for acts of extrajudicial killings and tare undertaken in the course of countering
terrorism. Impunity was also a cause for concertihé@report of the UPR Working Group,

which contained recommendations to combat it (A/HB13, paras. 100.44, 100.47, and
100.70). In its Concluding observations, the Cortamitagainst Torture also voiced

concerns about the lack of steps regarding theemehtation of my recommendations
contained in the report on my mission to Turkey aimbut numerous, ongoing and
consistent allegations concerning the use of teramd recommended that Turkey take
immediate measures to end impunity for such aotduding the immediate establishment
of effective and impartial mechanisms to condudedive, prompt and independent

investigations, and ensure that perpetrators dlr@rare prosecuted under articles 94
(“torture”) and 95 (“aggravated torture”) of ther¢ Code (CAT/C/TUR/CO/3, para. 7).

123. In terms of extra-judicial Kkillings, | expressed ncern in my report
(AJHRC/4/26/Add.2, para. 46) about the killing d-Year old unarmed glir Kaymaz and
his father Ahmet Kaymaz in Mardin, and the casa bbmbing of a bookshop §emdinli
regarding which there were allegations that memiudérshe security forces had been
involved. The former case reportedly ended in ajudial in June 2009, and the latter case
was reportedly intervened into publicly by the senilitary leadership, leading to the
dismissal of the prosecutor on short notice andsfiex of the case to the Van Military
Court, with the suspects released pending trial.later stages, investigation of any
organizational link was reportedly terminated. Afferisdictional issues were resolved in
the aftermath of certain legislative changes, thsecwas again reopened at the civilian
Special Powers Van 3rd Serious Felony Court, whiels ordered the re-arrest of the
accused. The possibility that organizational lirked chain of command responsibility
could now be better pursued is a welcome developrasrthe case raises serious concerns
about methods of counter-terrorism operations, peddent judicial control of such
methods and the pursuit of chain of command respitinsin such cases.

124. In view of ending impunity and strengthening thetpction of the right to life and
the prohibition of torture and ill-treatment in Kew, legislative measures and mechanisms
for independent control will be in a key positidfet | note that there are some encouraging
recent developments in terms of prosecution of atteuman rights violations in this area
conducted in the course of counter-terrorism atitisi Most importantly, the case against
Colonel Cemal Temiz6z et al. in the Diyarbakir 8esi Felony Court and the reported
indictment from July 2009 in this case indicatest tthe activities of security forces in the
East and South-East of the country during the X¥90an entail court scrutiny and that
units such as the alleged “JITEM”, about whose terise Turkish authorities were
ambiguous during my visit (A/HRC/4/26/Add.2, paE2), could be within the scope of
future court judgements.

125. Apart from this case, there is a reported largebremof indictments that have direct
relevance to my mandate, such as those in the Ekgearcase against alleged coup plotters.
Investigations started in 2007. A series of indietits including on charges of forming a
terrorist organizations followed, the first in JUAP08, and the case was merged with
another related to the attack on the Council ofeStam 2006 and other cases such as the
case of the Zirve publishing house. The fourth dtmdent increased the number of
defendants to more than 500 with more than 10Qamnyliofficers. While the proceedings
can be considered as groundbreaking and havingdtential of shedding light on and
bringing to justice serious past human rights abesenmitted as part of counter-terrorism
operations, it is also important that an overlyasralefinition of terrorism is not allowed to
weaken the case. Other important cases are thetrimelits in the Sledgehammer case in
July 2010, relating to alleged coup plans in 208, Cage plan indictment from March
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2010, relating to alleged coup plans in 2009, anelated indictment from April 2010
relating to the alleged coup plan from 2009 emtitiction Plan against Reactionarism
(2009). More recent additional cases of the sammeél kire still being investigated and
include recent evidence obtained through an omeraiti a navy base.

126. According to documents submitted as evidence iseheases and statements by
Government officials and members of security forte®lved in the investigation of the
cases, there have been allegations of links betwedties conducting counter-terrorism
operations allegedly outside of the law on the twamd, and elements within other
organizations against which terror charges have beeught on the other, including the
“Revolutionary Headquarters” (Devrimci Karargah Oti@), “Turkish Hizbullah”, the
“PKK”, “Hizb-ut Tahrir”, the “Organization of the drkish Revenge Union” (Tlrkntikam
Birligi Teskilat)) and Al Qaeda. Were these links to be prowencourt, they would
highlight troubling aspects of counter-terrorisnedions, and thorough investigations into
such possible links would therefore be important &ldressing impunity for crimes
committed in the course of such operations, inclgdsupport to terrorism arising from
such operations.

127. 1t is therefore of utmost importance that theseesasre conducted with close
attention to procedural safeguards, so as not ténpperil landmark steps towards ending
impunity. Procedural concerns have in particulagrbeaised around prolonged pre-trial
detention, leaks through media of private commuiooa and evidence, and the scope of
prosecution for membership in organizations. Th&t lasue can clearly be addressed
through amendments to the Anti-Terror Law so asiéde its criteria more discriminating,
thus fending off criticism that journalists are altargeted through the case. In a joint
communication dated 6 April 2011, | have expressedcern about the arrests and
detention of journalists Mr. Ahmé&tk and Mr. NedinSener in the context of these cases. |
also note the recent changes of judges and prassedntthe Sledgehammer and Ergenekon
cases and the April 2011 public statement of theeGd Staff criticising courts for the
arrest of military personnel in the Sledgehammeseca believe that by addressing issues
potentially impacting the legitimacy and continoatiof the process, the lasting legacy of
these cases would be a sense of impunity endedghiastice.

Furthering economic, social and cultural rights & a means of preventing terrorism

128. In my report, | also assessed counter-terrorismsmea against the criteria
enshrined in international human rights instrumemsluding non-discrimination and
economic, social and cultural rights, and conclutted full respects for these rights helps
eliminating the risk that individuals make the nilyrinexcusable decision to resort to acts
of terrorism. | also made related recommendati@ddsiRC/4/26/Add.2, paras. 49-70, 92
(c) and (d). Whereas there can be no justificafiorierrorism under any circumstances, the
role of a functioning system of protection of miiieis and combating discrimination are a
key to the creation of conditions in which terror@gganisations are unable to recruit
members. Many steps have reportedly been takee sinycmission to strengthen some of
the rights of citizens speaking languages other Thakish, and such reforms will no doubt
be a key to ending violence. Changing back sonmagél names to their traditional non-
Turkish ones, also when such village names incletiers not part of the Turkish alphabet,
have been encouraging steps towards reconciliat®milarly, the reported increased
prevalence of cultural events in Kurdish, and tiperong of post-graduate education in
Kurdish at the Artuklu University in Mardin haveéepositive steps. However, as | noted
in 2006, there still appear to be no systems ingknsuring that non-Turkish speakers be
integrated in education (cf. A/IHRC/4/26/Add.2, pa6®), and statements of high-level
Government representatives indicate that such @sage not to be expected soon. | wish
to stress the need to review this policy.
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129. The use of languages other than Turkish by prisongr their private
communications has however reportedly been famlitaSimilarly, interpretation is often
provided in courts, but there also seems to be danileof consistent application in this
field as | also noted in the joint communicationytour Excellency’s Government dated 27
April 2011 concerning the situation of Mr. Muharreetbey, Mr. Arslan Mr. Arslan
Ozdemir, Ms. Roza Erdede, and Ms. Vetha Aydin. Aeotecent case has been reported to
me regarding terror-suspect Mr. Emrah Bana befbee 1th Serious Felony Court of
Istanbul, which has allegedly restricted the righthe accused to use Kurdish in court.

130. Access to the media in one’s own language is aloitly legislation on minority
protection and non-discrimination important as rueas to counter terrorism with respect
for human rights and fundamental freedoms. Sucksscto media in one’s own language
has reportedly been improved notably through theoduction of full day broadcast in
Kurdish on State TV through amendments to Law N6423he launch of the Kurdish-
language TV channel TRT 6 in January 2009, the vamof prohibitive restrictions to
private broadcasting in languages other than Thraisd the subsequent increase in private
radio and TV broadcasters. Yet, along with othetrietions affecting media reporting
about Kurdish issues, these broadcasts have repotieen monitored closely, as several
cases of prosecution in relation to Gun TV in Dbaldr indicate. DTP mayors sending a
letter to the Danish Government asking Roj TV mobé closed were reportedly prosecuted
and sentenced.

131. In my mission report, | also drew attention to thecio-economical disparities

fuelling conflict and hampering return to normahddions (A/HRC/4/26/Add.2, para. 8),

thus potentially weakening measures to counteptism that respect human rights and
fundamental freedoms. The increased regional imexst announced by your Excellency’s
Government in May 2008 are a sign to the bettaralkhroad scope of measures will still be
needed to end regional economic disparities. Thdmements in trade with neighbouring
countries have also had positive impact on theoredieconomy, but conflict around the
border with Iraq has at times perturbed such dewvetmts, particularly through the

establishment of temporary security zones in tigéore

132. While ratifying the revised European Social Charigera positive step, some
reservations to international human rights instmisén fields that are of importance for a
functioning regime of minority protection and inufor effective counter-terrorism remain
in force. The report of the UPR Working Group (A/BR5/13) also includes

recommendations to strengthen anti-discriminatienvsl and minority protection. |

therefore encourage your Excellency’s Governmentatify the UNESCO Convention

against Discrimination in Education, which wouldsa@limprove the anti-discrimination

framework. Similarly, | invite your Excellency’'s @ernment to review reservations to
currently binding human rights treaties in viewstfengthening the rights framework that
would be part of the new strategy to combat tesroriReservations to article 27 of the
International Covenant on Civil and Political Rightarticles 17, 29 and 30 of the
Convention on the Rights of the Child, and artit® (3) and 13 (4) of the International
Covenant on Economic, Social and Cultural Rightsidde lifted along with the adoption

of treaties to improve minority protection and tpeohibition against discrimination.

Lowering the 10% threshold for Parliamentary etatdi would also be an important step
for enhanced participation of minority representiin political affairs.

Measures to support victims and the right to retun

Displacement and measures taken to address itegoaesces

133. In 2006, | drew attention (A/HRC/4/26/Add.2, par&d - 45) to the continuing
obstacles to redressing the situation of InternRigplaced Persons (IDP) in the context of
countering terrorism, and the need to systemajicaltiress their socio-economic situation,
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including addressing economic obstacles to retuch ghasing out of the Village Guard
system, which reportedly has stopped IDPs fronrnértg.

134. Regarding the scope of internal displacement-relgi@blems in Turkey, | have
received new information, according to which thetitute of Population Studies of the
Hacettepe University in a study from December 2fiiéd that the number of IDPs was
higher than had previously been reported, rangatavéen 950,000 and 1.2 million. While
there still appears to be no comprehensive plaGavernment body dealing with the
situation of IDPs, | have been informed about piairk carried out in Van, which is an
encouraging step that needs to be taken furtheile\Wbme increased investment has been
made into the region and some restrictions to the af pastures have reportedly been
lifted, and the Law on the De-mining of the TurkiSiirian Border from 2009 has been
adopted as a step towards de-mining the areauthent main obstacles to return appear to
relate to economic circumstances, underdevelopgdsinucture, continuing conflict and
related to that, landmines and the village guastesy. Despite my recommendation that
the village guard system as hampering the righétiorn be phased out according to a clear
plan with benchmarks and time limits needs (A/HR2B4Add. 2, para. 38), the system has
been continued through legislation in May 2007 ew mecruitment of village guards.

135. In my report (A/HRC/4/26/Add.2, para. 39) | alsomiaded your Excellency’s
Government that repatriation of refugees should b&ble option also for this segment of
the population of the South-East and East. Thega®that reportedly started in 2009,
involving planned returns from the Maxmur refugesamp and other locations, is an
encouraging step. Ensuring the return of recogniefdgees also forms a central part of
conflict resolution.

Compensation

136. The economic possibilities to return appear to helge been hampered by the slow
processing of compensation claims under the LawCompensation and Losses Resulting
from Terrorist Acts and inconsistencies in the agion of the law, albeit | welcome the
information provided by your Excellency’'s Governrheén its letter of 31 May 2007,
informing me about an extension of the deadlinectimpensation claims. | pointed to the
fact that the law does not address moral damagdsttzat it should not become an
alternative to addressing impunity (A/HRC/4/26/A2icbara. 44).

137. Considering the importance of justice and adedlisdtey conditions as measures to
combat terrorism in a way that respects human sigitd fundamental freedoms, |
commend efforts to address social and economiaisiecl at current locations of IDPs,

processing remaining claims consistently and rgpatid continuing investigations into

crimes committed as part of counter-terrorism dtidls. Steps taken in this direction are
highly commendable and together with dialogue, @&@cionomic improvements,

strengthening of the human rights framework, argindintling the village guard system,
will constitute important milestones in the resmlntof conflicts and disparities that foster
terrorism. The steps towards normalization takelifiimg the State of Emergency should
also be followed up by a general policy of norneti@n of conditions in the region,

including the least possible use of different kinafs security zones with conditions

resembling State of Emergency, such as the onablissied since 2007 in some border
regions. A recent decision by the Malatya Regiokdininistrative Court reported to me,

annulling a temporary security zone as not fulfdlithe legal requirements for introduction
of such measures, is a positive step towards démiimg) the use of emergency measures.

Human rights monitoring

138. Domestic independent human rights monitoring wasitdilarly be a step towards
eradicating violations of human rights, which magur in the context of counter-terrorism
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operations. The report of the UPR Working GroupHRC/15/13, paras. 100.9, 100.13-
100.24) not only contains recommendations regardingtional human rights institution in
accordance with the Paris Principles, but alsorime@ting the views of civil society. The
efforts undertaken by your Excellency’s Governma&nte 2006 to establish the office of
the Ombudsman have been laudable, and the comstabtamendment in 2010 to
overcome the impact of the Constitutional Courtidment of the Ombudsman law are to
be welcomed. Similarly, the introduction througklstamendment of the right to individual
complaint to the Constitutional Court could prowebe important, if the Court assumes the
envisaged role in view of strengthening the rigiftindividuals. The proposed Law on the
Establishment of a Monitoring Commission on SeguFbrces could also lead to better
investigation of complaints against such forcese Tmproved Transparency of Penal
Institutions and Detention Houses Monitoring Boand$also have a positive effect in this
regard.

139. The Parliamentary Human Rights Committee and ibe@mmittees have carried out
an important role in view of monitoring human rightiolations, while other institutions,

such as the Human Rights Presidency, the Distrioh&h Rights Boards and the non-
operational Prime Minister Human Rights Board hallegedly not been able to fulfil the

role of independent monitoring bodies.

Judicial and institutional reforms

140. Changes in the institutional structures around tadterrorism activities over the
past years and some new adopted strategies geeaitiope for further improvement.
Some important institutional changes are the lésgerole of the army in setting policies
around handling of the domestic conflicts and cerstgrrorism, through the changes to the
functions of the National Security Council so adrtorease the role of civilian decision-
making, and abolishing the secret Protocol on $g¢urublic Order and Assistance Units
(EMASYA) which had allowed military operations witht civilian authorization, and
changes to border protection enforcement. Imprgreficiency and standards of policing
are also welcomed steps, along with geographieaificiations to the powers of police and
the Gendarmerie, but these changes need to bevéallop by increasing civilian control of
the Gendarmerie and ensuring that the conceptaifdimal security” is defined by civilian
authorities.

141. Other important institutional reforms have been fidicial reforms through the

Government's Judicial Reform Strategy, and amendsnenthe Military Criminal Code

and Constitution in 2006, the Code of Criminal Fahare in 2009 and the Constitution in
2010. Through such changes civilians are no lomged in military courts in peacetime,
except in jointly committed crimes, and militaryrpennel are tried in civilian courts for
crimes that are not associated with military affair

142. Regarding the ongoing efforts to end the conflictSouth-East of Turkey in the
short term through new strategies, the Special Bappr is encouraged by statements of
high Government officials that democratic reforme at the core of combating terrorism,
statements insisting on zero tolerance for tortuné ill-treatment along with a pronounced
preference for a strategy to combat terrorism “dam® compassion with the people of the
region” rather than “harsh measures.” The plamtplément the new strategy with special
operations police officers trained in legally catrenethods of policing, thereby replacing
earlier military responses, is highly laudable, batild also require review of the tools
available to the Under-secretariat for Public Oraled Security.

143. | wish to encourage your Excellency’s Governmenintwve forward in its plans for
reforms to create a rights framework for endingaesm and in finding a solution to the
three decade long conflict.
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144. | would, therefore, in connection with the issudasberated above, be grateful if
your Excellency’s Government could provide me witttailed substantive information on
the following matters, and any other matters thatryExcellency’s Government deems
appropriate in following up on my recommendationsmy country visit report, at your
earliest convenience, but no later than 27 Julyi201

1. What further steps does your Excellency’s Gonamt envisage to review, and
amend, Turkey’s anti-terrorism legislation, in arde bring it fully into compliance
with applicable international human rights normd atandards?

2. What practical impact on the administration jafenile justice have the
amendments to the Anti-Terror Act in July 2010 raterms of compliance with the
Convention on the Rights of the Child and otheerinational human rights norms
and standards, particularly with a view to exclgdithe prosecution of child
demonstrators as members of an armed organizatiorthe grounds of their
participation or actions in public protests?

3. What plans are there to address internal dispient and the return of refugees in
the case of an end to the conflict?

4. What measures are planned to phase out tlageitjuard system?

5. What measures are envisaged to improve thahildss of a functioning civil
society to organize in associations and politiGatips in order to advance opinions
around the rights framework underlying the new d¢euterrorism strategy,
including minority rights and rights of politicabgticipation?

6. What plans does your Excellency’s Governmeneha improve protection of
minorities and minority languages?

7. Are further institutional and legal changesnpled as part of the new strategy to
combat terrorism through non-military means?

8. What plans are in place to complete institwtlochanges to use specifically
trained law enforcement rather than military in ct@u-terrorism operations?

9. What plans does your Excellency’s Governmeritha end the use of temporary
security zones and other measures of extraordow@riyols?

10. In the light of current court cases with impot implications for ending
impunity for different bodies involved in illicitaunter-terrorism operations, what
further measures is your Excellency’s Governmenisaiging to combat impunity
for past and future human rights violations in theurse of counter-terrorism
operations?

145. My intention is to report on my correspondence wiblhir Excellency’s Government
in a forthcoming report to the Human Rights Council

Reply from the Government

146. The Special Rapporteur received the following firsply dated 6 January 2012
together with an information sheet from the Govegntrof Turkey.

147. With reference to the letter of the former Spe&8lapporteur on the promotion and
protection of human rights and fundamental freedevhe countering terrorism Martin

Scheinin dated 27 June 2011, the Permanent Missitimee Republic of Turkey wishes to
submit the following information regarding the gtiess referred to in the said letter.

148. Turkey has been implementing a multidimensional aachprehensive strategy in
the fight against terrorism. In this strategy, s@guneasures are complemented by social,
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economic and cultural dimensions. This approachalso an important part of the
professional training of our security forces. Thenidcratic Opening process is an
indispensable element of this comprehensive styateg

149. While various countries, including those having heigt democratic standards,
resorted to restrictive measures after Septembe20D1, Turkey, contrary to this global
trend, made a paradigm shift in the fight agairestorism and brought the human
dimension to the forefront. We are conducting flgkt with full respect for the rule of law
and human rights.

150. In the period ahead, we will continue addressing terror problem in a
comprehensive manner. These efforts will reach laneav level soon, in the form of a
debate around a new constitution. This will inédiyahave a significant and positive
bearing on some critical aspects of the matter.

INFORMATION SHEET

151. The assessments made by TNP on the claims andangest the letter written by
the Special reporter on the Protection of HumarhRign Counter-Terrorism are presented
below;

A. ASSESSMENTS MADE ON THE CLAIMS:

1) That the definition of terror was made very poehensively and ambiguously,
that the amendments made in July 2010 was consligerstively and that the definition of
terror was not still in line with international stdards.

A single definition based on a common understandiiag not yet been made. Differences
in the approaches of the countries are the leddictgrs making this definition harder.

Turkey is of the belief that terror acts cannofusdified by any reasons. Turkey is against
all sorts of terrorist acts of any motives and imisg

2) That child prisoners can still be judged untfer anti-terror-law and can remain
imprisoned for long periods, that the claims ofuce and ill-treatment are not assessed and
that pursuant to the Children's Rights Conventitne, deprivation of children of their
liberty should be considered as the last solution.

With the Law numbered 6008 on necessitating amentbran the counter-terrorism law
and other laws;

a) Increasing the punishments to be inflicted bildecen who commit terror acts by
half was abrogated by the amendment made in tharbthe of the Anti-Terrorism Law,

b) Minors' being judged in children's courts wagulated in the 9th article of the
Anti-Terrorism,

c) The age to consider someone as a child wasdas 18 from 15 by the
amendment made in the 13th article of the Anti-Getaw.

It has been deemed appropriate to take Ministryustice's view into consideration as a
basis regarding the issue of judging, imprisonimgl ahus depriving children of their
freedom under the Counter-terrorism Law as thedéttion.

The issue that the claims on torture and ill-treattrweren't assessed was dealt with under
the 3rd claim and the 10th question.

3) That defence rights of the subjects judgedeofot crimes can be restricted,
especially the courts in the southeast do not gevequired evidence and access to the
investigation file is restricted, that torture altdreatment still exist and that both the code
of privacy is violated in health checks and necgssare is not shown by doctors.
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a) Terror has been seriously endangering humdrsrignd aiming at demolishing
democracy and civil society, and dragging the aguimto political instability. It is a threat
against the use of many human rights, particulthéyright to life, freedom and personal
security. Personal security is a basic right arabatingly the protection the person is one
of the major responsibilities of the state. In oth@rds, while combating terrorism is a
right of a state, it is, at the same time, a dtgynsning from its positive responsibility.

152. Therefore, all states have the right to take préaasi for fighting terrorism in order
to protect their countries, citizens and values.

153. States must abide by the responsibilities on huritgdris arising from international
law and the rule of law. In the event that thesecautions restrict human rights, it is
necessary to express these restrictions as claarpossible and they need to be essential
and proportionate to the objective.

154. In this respect, "Council of the European Uniony@attee of Ministers' Principles
on Human Rights and Counter-Terrorism" , which \edspted in the 804th meeting of
acting ministers on July 11,2002 needs to be resdelecause:

I. In the section titled "Responsibility of statesprotect everyone against terror", it
is underlined that states are responsible for takiEcessary measures to protect basic rights
of everybody in the scope of their authority, espléc the right to life. This positive
responsibility completely justifies a state's sti@gagainst terror as per the mentioned
principles.

II. In the 3rd article of the section titled "LdgBroceedings", it is noted that
combating terrorism might require on certain caods that some restrictions be brought
upon the right of defence from the perspectivetedthelow:

(i) regulations regarding finding a lawyer andtipet legal advice;
(ii) regulations regarding access to the case file
(i) Consulting to the statements of the witnessggéth secret ID.

I1l. In the second article of the section titledetention”, it is stated that combating
terrorism might require the infliction of furtheestrictions upon a subject deprived of
freedom because of a terror act, on condition that taken precautions are directly
proportionate to the pursued objective and in retspkthe issues noted below:

(i) Regulations on communication and tracing tlerespondence including the
sessions between the lawyer and his client;

(i) Placing the subjects deprived of their freeddecause of terror acts in the
sections protected with special security measures.

155. Obviously, these regulations within the Anti-tericaw No: 3713 are harmonious
with the principles of the European Council.

156. The article 10/b of the Anti-terror law no: 3713rré@s the provision that "The
suspect may benefit from the legal assistance lyf ame defence lawyer. The right of the
detained suspect to get legal advice from a lawyight be restricted for 24 hours by the
ruling of the judge upon the request from the pulpfosecutor; however the suspect's
statement cannot be taken within this period.

157. As can be understood from the article, the regtriobn meeting the lawyer can only
be realised by the ruling of the judge and in theantime the statement of the detained
suspect is not taken.

158. Therefore, new regulations brought in conformitytib@ internationally accepted
principles are thought not to have negative effectsTurkey's fight against torture in the
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future because Turkey has been following the pdlitgro tolerance to Torture" and will
continue to do so.

b) The provisions of the Law on the Judgement iefl Servants and other Public
Officials are applied to the investigations and gmcutions to be opened about the civil
servants and public officials who have committegl ¢time of torture and ill-treatment and
an ex-officio investigation is launched by Publio$ecutors.

159. Crimes of Torture and ill-treatment were reorgaaigéthin the context of Turkish

Penal Code no: 5237, which entered into force areJl 2005, as Torture (Article 94),
aggravated torture because of its result (Artic® @nd Infliction (Article 96), the

definition of torture was expanded and its punishimeas increased.

160. As per the 256th article of the Turkish Penal Coade 5237, which entered into

force on June 1, 2005, if the public official, whas the authority to exercise power,
displays disproportionate use of power in line ofyd the provisions on wilful injury are

stipulated.

161. The role of Public Prosecutors in crime investigiasi was increased further by the
regulations made in the law of criminal proceduce 5271, which was put into force on
June 1, 2005.

162. Judicial and Administrative investigations have rbearried out on the officials
violating rights by displaying arbitrary behaviocontrary to the general principles and
policies of our organisation and those found gualty punished.

163. In addition to this, conforming to the provisiorslegislation in use and within the
context of the policy "zero tolerance on tortunelth the aim of

- Preventing the persons in detention from coningjttsuicide or harming
themselves,

- Eliminating the claims of human rights violat®omade for various reasons to
put the personnel under suspicion,

- Preventing some members of the personnel, efethely are isolated
incidents, from violating the rights of the persamsler detention

164. digital screening and voice recording systems Hsen set up in detention rooms
and statement taking rooms of City Police Departsigdounter-terrorism Divisions since
2007 and the efforts are still continuing to be mamset up the same system in 2011.

c) Pursuant to the 9th article of the Directive Apprehension, Detention and
Statement Taking, the subject's health conditiontret time of apprehension was
determined by a doctor's examination in the evdnthe detention of the apprehended
subject or the apprehension of a subject by exagcgower

165. The health condition of a subject in detentionls® aletermined by a doctor's report
before the procedures of replacement of the sulije@ny reason, lengthening the period
of detention, releasing or transferring of the sabjo judicial authorities.

166. It is essential that the examination be made im@@nce with the relation between
the doctor and the patient and that the doctortia@e&xamined person be left alone.

167. However, the doctor may demand that the medicah@ation be carried out under
the surveillance of a law enforcement officer bgtisg his concerns for personal security.
This demand is met by preparing the necessary dectanin these circumstances, a lawyer
might also be present during the medical examinatjpon the request of the subject under
detention, on condition that this wouldn't leadtty delays.
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168. Besides, a copy of the admission report is giventhte accompanying law

enforcement officer, in order to be added to theestigation file. However, of the

departure reports prepared when the detention goadolengthened, a replacement is
required or the subject is released from the cystadtopy is kept in the health institution
and other two copies are sent immediately to thetea@ Public Prosecutor's Office in a
closed and stamped envelope by the health institatiat prepared the report.

169. A copy of these reports is given to the subjectdeilinin detention or to his attorney
and a copy is added to the investigation file yRublic Prosecutor.

170. Doctors have to report to the Public Prosecutor taages and signs of torture and
ill-treatment during their medical examination.

171. In practice, taking actions in line with the prawizs of the mentioned legislation,
the personnel are given pre-service and in-servaiaings on the related legislation and
the significance and the sensitivity of the subjeatmphasised with a view to preventing
torture and ill-treatment.

4) That the subjects who are jailed pending &&part of the investigation of KCK
are the members of the Peace and Democracy PaitR)(Bhe detention of Muh'arrem
ERBEY, a member of Human Rights Association (IHBjght be related to his being a
human rights defender.

172. It has been deemed appropriate to take Ministrjustice's view into consideration
as a basis on this issue.

5) The privacy of the Ergenekon case was violated some journalists faced some
judicial investigations as part of the mentionegeca

173. It has been deemed appropriate to take Ministryustice's view into consideration
as a basis on this issue.

B. ASSESSMENTS MADE ON QUESTIONS:

1) Are there any amendments planned to be matihe i@ounter-Terrorism Law in
order to harmonize with the international humaimtsgstandards?

174. Our country is a member of various supervision rae@ms, particularly ECHR
and CPT, when practices in the field of human sgire considered. In practice, action is
taken by the guidance of ECHR practices and themewendations of CPT and
amendments in legislation are made when necessary.

175. As per the 9th article of our constitution inteinatl agreements that are put into
force in due form are considered as statutory. éantroversies that might appear because
of differences in agreements on basic rights aeedoms between international agreements
that are put into force in due form and nationakdathe provisions of international
agreements prevail.

176. At present, there is no work carried out by TNPdspect of making amendments in
the Anti-Terror Law.

2) What kind of results were obtained in the peastregarding children as a result
of the amendments made in the Anti-Terror Law ineJ2010?

177. With the amendments made in some articles of th#-Perror Law no: 3713 by
another law no: 6008 on July 22, 2010:

1- The clause added to the 5th article of thel-fentor Law states that the
provisions of this article cannot be practised magfaichildren. In line with the
"proportionality” principle, one of the basic obijiges of the child justice system, and the



A/HRC/20/14/Add.2

principle of "always prioritising children's bensfi, this amendment prevents the increase
of the punishment applied to adults from being igopto children,

2- The second sentence of the first clause oBtharticle of the Anti-terror
law stating that "the cases opened against childrar 15 who were involved in these
crimes are heard in these courts" were extracitaa the text of the article and children
who committed terrorist acts started to be judgeguvenile courts notwithstanding their
age and the definition of child was thus made confieg to the national and international
norms,

3- "The expression stating that a person is @8&r which was in the second
sentence of the first clause of the 9th articlehef Anti-terror law, was taken out of the
article and this eliminated the options of turnthg punishment to alternative deterrents or
prohibiting postponing for the children who committa terror act.

178. It has been deemed appropriate to take Ministidusfice's views into consideration
as a basis regarding the issue of the procedurgsdaut after the amendments made in
the Anti-Terror Law no: 3713.

3) What kinds of measures have been taken totkekpersons who emigrated back
their villages?

179. It has been deemed appropriate to take the viewdimstry of Interior- Provincial
Administration into consideration as a basis regaythis matter.

4) What kinds of works have been carried out lierabolition of the Ward System?

180. It has been deemed appropriate to take the viewdinistry of Interior- General
Directorate of Local Administrations into consid@ra as a basis regarding this matter.

5) What kinds of steps have been taken in orden#ble the civil society to
contribute to the strategies of minority rightslifical participation rights and counter-
terrorism?

181. TNP has been diligently making efforts to develbp tmechanisms to eliminate
terror and to upgrade human rights standards byearating with the people and the
organisations embracing combating terrorism andaacing human rights as their primary
responsibilities. In this regard, contributions nfronon-governmental organisations are
welcome in the works and projects conducted.

6) What kinds of works have been carried out efteld of protecting minority
languages and minority rights?

It has been deemed appropriate to take the viewsiroétry of Interior- Provincial
Administration into consideration as a basis regaythis matter.

7) Have there been any institutional or legal asineents planned to fight terrorism
with non-military methods?

8) Has there been a project going on to make ¢lgessary institutional changes that
will make trained law enforcement officials takeeothe task of the military personnel in
counter-terrorism operations?

9) Have there been any plans to make changes #imabrogation of the temporary

There is no work carried out by TNP in respect aking amendments in the mentioned
issues.

10) What kind of measures have been taken to fifjet understanding of
"impunity", which might appear in case of humanhtigviolations during the operations
carried out in the field of counter-terrorism?
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182. The provisions of the Law on the Judgement of C8&rvants and other Public
Officials are applied to the investigations and gmcutions to be opened about the civil
servants and public officials who have committegl ¢time of torture and ill-treatment and
an ex-officio investigation is launched by Publio$ecutors.

183. Crimes of Torture and ill-treatment were reorgaaiséthin the context of Turkish

Penal Code no: 5237, which entered into force areJl 2005, as Torture (Article 94),
aggravated torture because of its result (Artic® @nd Infliction (Article 96), the

definition of torture was expanded and its punishimeas increased.

184. As per the 256th article of the Turkish Penal Code 5237, which entered into

force on June 1, 2005, if the public official, whas the authority to exercise power,
displays disproportionate use of power in line ofyd the provisions on wilful injury are

stipulated.

185. The role of Public Prosecutors in crime investigiasi was increased further by the
regulations made in the law of criminal proceduce 5271, which was put into force on
June 1, 2005.

186. Judicial and Administrative investigations have rbearried out on the officials
violating rights by displaying arbitrary behavioontrary to the general principles and
policies of our organisation and those found gualty punished.

187. With a view to progressing human rights standafd? has been conducting many
projects, giving importance to training activitiggrticipating in the legislation regulation
works and following the developments in the fielfl uman rights as part of the
understanding of "zero tolerance for torture".

188. Such developments and regulations in TNP have bppreciated by international
institutions and organisations and this is refldcten both the Turkey Progress reports
prepared by the EU and CPT reports.

189. In Turkey Progress Report ( November 5, 2008) efEuropean Commission it is
noted that "As regards prohibition of torture amthuimane or degrading treatment or
punishment, the downward trend in allegations dute and ill-treatment in the anti-terror
departments of the police stations continued. Tdgall safeguards introduced by the
government's zero tolerance policy on torture aeiry a positive effect."(Chapter 23:
Justice and Fundamental Rights)",

190. Finally; In Turkey Progress Report (November 9, @0Iof the European
Commission, it is stated that; " The governmentsped its efforts to ensure compliance
with legal safeguards to prevent torture and datment. This policy has continued to
produce positive results. "

191. The Special Rapporteur received a further replyhieyGovernment of Turkey dated
19 March 2012.

192. With reference to the letter of the former Spe&8lapporteur on the promotion and
protection of human rights and fundamental freedevhe countering terrorism Martin
Scheinin, dated 27 June 2011, the Permanent Misgitime Republic of Turkey wishes to
submit the following additional information regamgdithe questions number 3 and 6 in the
said letter.

Question number 3:

193. What kind measures have been taken to take backrttigrated persons back to
their villages?

Back to the Village and Rehabilitation Project;
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194. This Project is designed to facilitate the retufnTarkish citizen who want to
voluntarily go back to their villages. It estabkshthe social and economic infrastructure in
these villages in order to form sustainable livoanditions for the returnees. The project
also improves the adjustment capacity and soc@a@uic wellbeing of those citizens who
do not wish to return to their villages.

195. Currently the said Project is applied in 14 citiesthe Eastern and the Southeast
Anatolia, namely Adiyaman, Agri, Batman, Bingdl,tl&, Diyarbakir, Elazig, Hakkari,
Mardin, Mus, Siirt, Srinak, Tunceli and Van.

196. According to the demographic data gathered fromGhleernor's Office, 386360
Turkish citizens of 62.448 households have lefirthidlages in these 14 cities. Back to the
Village and Rehabilitation Project, facilitated theturn of 187.861 citizens from 28.384
households so far. A

197. Also through the circular of the Ministry of Interiof the Republic of Turkey on
“project based funding”, dates 30 June 2009, 87molects were financially supported.
Among these projects which were supported from 2008011 are: construction of social
center, your center, women and children educat@ntes, vocational school, dormitories,
agriculture, and husbandry.

Legislative Amendments:

198. The Law on Compensation for Damage Arising fromrdieand Combatting Terror
(Law 5233) was passed by the Parliament of the Rapaf Turkey on July 17, 2004. The
said law is intended to provide compensation tesé¢hoitizens for damage caused during
operations against terrorism. Compensation is pgeavifor physical injuries, disabilities,
death loss of immoveable and moveable properties.

199. The afore-mentioned law established numerous loPalmage Assessment
commissions headed by the Deputy Governors to fiyate and compensate citizens.
Multiple commissions were set up in Bing6l, Diyaklsa Hakari and Mardin where

individual applications were above the average.r&hily there exist 45 Commissions
working country wide and 48 Commissions have alyeamhcluded their work.

Follow-up to mission to United States of Amec&®

Letter to the Government

200. On 1 May 2012, the Special Rapporteur addressedfdit@wving letter to the
Government of the United States of America.

201. | have the honour to address you in my capacitySpscial Rapporteur on the
promotion and protection of human rights and funeatal freedoms while countering
terrorism pursuant to Human Rights Council resohutil9/19, and in the spirit of the
dialogue developed by the former Special Rapporeuthe promotion and protection of
human rights and fundamental freedoms while coingeerrorism, Mr. Martin Scheinin,
with your Excellency’s Government prior to, duriagd following his fact-finding mission
to your country carried out between 16 to 25 Map2@A/HRC/6/17/Add.3). In this
connection, | would also like to thank you for thgportunity | was given to discuss some
of the concerns raised in the following in persoithvMr. John Sammis, United States
Deputy Representative for ECOSOC, on 20 Octobed 2idtting my visit to New York on

50 A/JHRC/6/17/Add.3.
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the margins of the presentation of my report to Trd Committee of the General
Assembly (A/66/310).

202. In light of a number of developments at the nadlolevel that have taken
place since my predecessor’s country visit to thédd States, as well as at United Nations
level, including the recommendations issued in Malver 2010 following the Universal
Periodic Review (UPR) of the United Statésand the adoption of the respective
Concluding Observations on the United States byCibemittee on the Rights of the Child
under the Optional Protocol to the Convention oe fRights of the Child on the
involvement of children in armed conflict in May @®* and the Committee on the
Elimination of Racial Discrimination in the same mtio>® | wish to follow up with your
Excellency’s Government on a few issues that mygressor elaborated on in his mission
report on the legal and institutional counter-tésm framework and practice in your
country. | therefore take the opportunity to addresme of the recent developments
reported to me that have taken place at the ndtieval.

Detention, access to court and due process guataas (A/HRC/6/17/Add.3, paras. 55
to 60, 63)

Continuing practice of indefinite detention withalarge or trial and the enactment of the
National Defense Authorization Act

203. | take note that, as recommended in my predecesseport (A/HRC/6/17/Add.3,
para. 56), the categorization of persons as “unlaveinemy combatants” has been
abandoned. However, concerning his related furthérto release or to put on trial those
persons detained under that previously termed ostggion, | regret that the authorities
have continued the practice of indefinite detentiathout charge or trial. This was first
demonstrated by Executive Order 13567 issued bgidtmet Obama on 7 March 20%1,
which instituted long-term or indefinite adminigiv@ detention for a select number of
detainees held at the naval base in Guantanamo/MAaprding to section 2 of the Order,
continued law of war detention is warranted foredathee if it is “necessary to protect
against a significant threat to the security of thated States”. While a Periodic Review
Board (section 3 of the Order) has been establigheglview the situation of each detainee,
it is to be noted that such a review pertains toaasessment of the necessity of the
continued detention pursuant to section 2, rathan ta review of the lawfulness of the
detention as required by international human ridgate under article 9, para. 4, of the
International Covenant on Civil and Political RiglitCCPR).

204. In addition, on 31 December 2011, H.E. Presiderar@b signed into law the H.R.
1540, the "National Defense Authorization Act fasdal Year 2012” (NDAA). In his
Presidential Statement made on that occasion, rémdent claimed to have signed the bill
“despite having serious reservations with certaiovigions that regulate the detention,
interrogation, and prosecution of suspected testmif® | would like to draw the attention
of your Excellency’s Government to my following maioncerns in relation to that Act.
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Report of the working group on the Universal PdiddReview, United States of America,
A/HRC/16/11 and A/HRC/16/11/Add.1.

CRC/C/OPAC/USAICO/1.

CERD/C/USA/CO/6.

Executive Order on Periodic Review of IndividuBlstained at Guantanamo Bay Naval Station
Pursuant to the Authorization for Use of MilitargrEe, available at
http://www.gpo.gov/fdsys/pkg/FR-2011-03-10/pdf/268728.pdf.

Available at: http://www.whitehouse.gov/the-predgice/2011/12/31/statement-president-hr-1540.
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205. At the outset, | would like to refer to the recommdation of my predecessor to
ensure that all detainees are held in accordaneimernational human rights standards,
including that any form of detention is subjectaccessible and effective court review,
which entails the possibility of release (A/HRC/AIAdd.3, para. 63). Pursuant to section
1021 of the NDAA, covered persons, as defined magraph b of that provision, may be
subjected to detention under the law of war withwial until the end of the hostilities
authorized by the Authorization for Use of MilitaRorce (sec. 1021 para. ¢ (1) of the
NDAA) and/or to trial by Military Commissions acabng to legislation amended by the
2009 Military Commissions Act (sec. 1021 para. cdPthe NDAA).

206. While the principle of detention during an inteinagl armed conflict of
combatants, i.e. soldiers of one of the Statesl#eebin the war, until the end of hostilities
is well-established in international humanitariaw,| the NDAA extends the possibility of
long-term or indefinite detention without chargetgal beyond the context of such conflict
and determines its applicability also to those @esswho are not combatants, including
persons suspected of having provided substantgbast (article 1021 para. (b) of the
NDAA).

207. Furthermore, in relation to the recommendatioreféull judicial review of any form
of detention (A/HRC/6/17/Add.3, para. 63), | wodlke to highlight that while federal
courts decided in favour of some Guantanamo detaitieat had brought habeas corpus
petitions, determining that there was no basistli@ir detention, this did not entail the
detainees’ release as the ruling spelt out thatapplicable legislation did not give
jurisdiction to the courts to order resettlementtba territory of the United States but
affirmed the authority of the political branches gdvernment to exercise the power of
release of non-citizens held by the Federal Goveniffi In this context, | would like to
refer your Excellency’'s Government to para. 83 lé Working Group on Arbitrary
Detention’s report A/HRC/13/30, in which it is stdtthat “For such remedy [to cases of
arbitrary detention] to be effective, as requirgdalticle 2 (3) of the International Covenant
on Civil and Political Rights, detaining States aneder an obligation to release the
arbitrarily detained (foreign) detainee into th&wn territory even if they wish to deport the
(foreign) detainee, but where deportation of thiaidee otherwise liable for removal to the
country of origin or to a third country acceptitng tdetainee is not promptly possibté.”

208. Moreover, according to section 1023 of the NDAAg thbjective of the NDAA
periodic review of individuals held at GuantanamayBs not to determine the legality of
any detainee’s law of war detention, but to malsemitionary determinations whether or
not a detainee represents a continuing threaktsdhurity of the United States.

209. The aforementioned judicial and administrative rdime are not sufficient to meet
the due process standards, as embodied in artipler@s. 3 and 4 of the ICCPR, as they do
not constitute an effective court review, whichadlst the possibility of release. In this
context, | would like to refer to recommendationad® to your Excellency’s Government
during the Universal Periodic Review calling on théhorities to ensure that all remaining
detainees be tried without delay in accordance watlinternational law or be released
(A/HRC/16/11, paras. 92.156 and 92.160).

210. | would also like to draw the attention of your Ekency's Government to the
overly broad definition of “covered persons” as tammed in section 1021 para. (b) of the
NDAA, in particular the term “substantially suppedtal-Qaeda, the Taliban, or associated
forces” [emphasis added]. | note that section 192%. (e) of the NDAA was introduced

%6 Available at: http://www.whitehouse.gov/the-predfice/2011/12/31/statement-president-hr-1540.
57 AJHRC/13/30, para. 83.
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on 12 December 2011, by Congress as a new proyigibith declares the continuing
applicability of existing law or authorities relagj to the detention of United States citizens,
lawful resident aliens of the United States, or ather persons captured or arrested in the
United States. This, however, does not remedy myowse concern regarding the
incompatibility of section 1021 of the NDAA withtgrnational human rights law.

211. Furthermore, section 1022 of the NDAA provides ffaititary custody for covered
persons as established by paragraph 2 of thisgooviWhile noting that the term “covered
persons” is narrowly defined, | am concerned thdttary custody is established as a
general rule for the defined category of individakith the only exception of a waiver
submitted by the President to Congress containimgréfication in writing that such a
waiver is in the country’s national security intgrelt is my understanding that previous
similar cases of arrests inside the country andemient custody have been successfully
handled by federal, state and local law enforcensnhorities. While H.E. President
Obama in his statement of 31 December 2011, saidh “reject[ed] any approach that
would mandate military custody where law enforcetmprovides the best method of
incapacitating a terrorist threaf| remain seriously concerned as to the breadtthef
Act’s detention authority as it is not limited tadividuals having committed a belligerent
act in the context of an actual armed conflictexpuired by the laws of war. This provision,
termed by the President as “unnecessary and hftiagotential to create uncertainfyy”,
puts the implementation of safeguards against twla of the most basic fundamental
human rights, such as the prohibition of torturel aher ill-treatment and the prompt
access to legal counsel, at stake.

212. Finally, in relation to the issue of long-term andéfinite detention and my
predecessor’s comments regarding detainees heddgimanistan and Iraq (A(HRC/6/17,
para. 18), | would like to raise concern in relatto the situation of detainees held at the
Bagram air base, Afghanistan, where, accordinghto ibformation at my disposal, no
judicial review, including in the form of habeasrpos, has been undertaken nor is
currently permitted?

213. In this connection, | would also like to refer tietConcluding Observations of the
Committee on the Rights of the Child (CRC/C/OPACANSO/1), in which it expressed its
concern at the number of children detained in ddninistered detention facilities in Iraq
and Afghanistan over extended periods of time,ertain instances for one year or more,
without adequate access to legal advisory serdicElse Committee recommended that the
State guarantee periodic and impartial review efrttietention and conduct such reviews at
greater frequency for children than adétts.

Ban on transfers from Guantanamo Bay

214. On 22 January 2009, H.E. President Obama issueclExe Order 13492 requiring
the closure of the Guantanamo Bay Naval Base arlingcafor a prompt and
comprehensive interagency review of the statusllofndividuals detained at the time
therein. Pursuant to this interagency reviéw,26 detainees of the 240 individuals
reviewed were approved for transfér.

Available at: http://www.whitehouse.gov/the-predice/2011/12/31/statement-president-hr-1540.
Available at: http://www.whitehouse.gov/the-predice/2011/12/31/statement-president-hr-1540.
See also Al Maqaleh v. Gates, 605 F. 3d 84 - Gafukppeals, Dist. of Columbia Circuit 2010, 21
May 2010.

CRC/C/OPAC/USAI/CO/1, para. 28.

CRC/C/OPAC/USA/CO/1, para. 30 f.

Final Report of the Guantanamo Review Task Forzdahuary 2010, available at
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215. However, section 1027 of the NDAA establishes ahijmition to transfer
Guantanamo detainees into the United States forraagon, including prosecution and
release. Furthermore, section 1028 of the NDAAriast the transfer of detainees,
previously cleared for release by the Administmatim foreign countries for resettlement or
repatriation. In addition, Section 1026 of the NDA#ohibits the use of funds to construct
or modify facilities in the United States to howdstainees transferred from Guantanamo
Bay. As a result, these provisions effectively kltice implementation of Executive Order
13492 to close the detention facility at Guantan&@ag. In this connection, | would like to
refer to several recommendations made to your Eem®f's Government during the
Universal Periodic Review in relation to the claswof the Guantanamo Bay detention
facility (A/HRC/16/11, paras. 92.155, 92.156, 92.192.158 and 92.159).

216. In the light of the aforementioned concerns regaydihe compatibility of the
provisions of the NDAA with international human hitg law, | would like to urge your
Excellency’s Government to revisit and accordingbyoke those provisions and in the
meanwhile ensure that the Act is implemented inntiest complete manner regarding the
enjoyment of human rights.

Failure to disestablish military commissions

217. The former Special Rapporteur urged your Excellean@overnment to disestablish
the military commissions (A/HRC/6/17/Add.3, par@).5While the legislation pertaining to
the functioning of the Military Commissions has beamended by the 2009 Military
Commissions Act, important incompatibilities withtérnational human rights law persist
in relation to the jurisdiction of military commisss, their composition, the use of
evidence, the limited scope of the appellate reyignd the death penalty (please refer to
the letter of 27 April 2010 of the former Speciahgporteur on the promotion and
protection of human rights and fundamental freedavhidle countering terrorism, Mr.
Martin Scheinin, and the former Special Rapportautorture and other cruel, inhuman or
degrading treatment or punishment, Mr. Manfred NoWw&HRC/16/51/Add.1, p. 50). In
the absence of a reply from your Excellency’s Gowent, and in view of the information

| have received on the decision of the Conveninghéuty to seek the death penalty
against Mr. Abd Al-Rahim Al-Nashiri, | would likeotreiterate the main concerns the two
former mandate-holders had expressed.

218. While the term “unlawful enemy combatant” was remgdrom the amended 2009
MCA, the definition of “alien unprivileged enemy llhgerent”, as contained in § 948a (7)
of the MCA, does not exclude the possibility of ikans being tried by military
commissions. In this context, | would like to refier recommendations made to your
Excellency’s Government during the Universal Pedddeview in relation to the trial of
terrorist suspects by legally established judimiatances and not by exceptional tribunals
or jurisdictions (A/HRC/16/11, paras. 92.218 andl9D).

219. Furthermore, offences listed in § 950v (24)-(29)thé 2009 MCA (terrorism,
providing material support for terrorism, wrongfullaiding the enemy, spying and
conspiracy) go beyond offences under the law of Whe amended Act has not addressed
the serious concern of the retroactive applicabdftcriminal law by military commissions,
to the extent that the offences listed were noeoed by the law applicable at the time of
the commission of the actual acts. This is in bneat article 15 of the ICCPR and
universally acknowledged principles of law.
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220. Moreover, provisions for the composition of milifacommissions have not been
amended in substance. This is why | would like diterate the former mandate-holders’
concern about the lack of independence and impitytiancluding the lack of appearance
of impartiality, of the commissions, which maingsult from the principle that members in
a military commission are selected for each trialkhe convening authority, which forms
part of the executive branch, and the fact thatethe still no prohibition against the
selection of members of a commission who fall wittiie same chain of command.

221. As my predecessor did, | would like to welcome thlz¢ amended provisions
exclude “any statement obtained by the use of tertw by cruel, inhuman, or degrading
treatment, as defined by section 1003 of the Detifireatment Act of 2005” to be
admissible in a military commission proceedingattition, § 948r (c) (2) (B) of the 2009
MCA requires in relation to other statements, ttiet statement be made “voluntarily”.
While | note that the military judge is required ¢onsider in the determination of the
“voluntariness” the circumstances defined in § 948y of the 2009 MCA, the new
provisions make exceptions regarding statementsenaadhe point of capture or during
closely related active combat engagement, providednterest of justice be best served by
admission of the statement into evidence. Moredwegply regret that, pursuant to § 949a
(b) (3) (d) of the 2009 MCA, hearsay evidence it atimissible, noting, however, that this
applies now within stricter limits than under theeyious legislation.

222. In addition, pursuant to 8 9509 (d) of the 2009 MGle scope of review applies
only to the findings and sentences as approvetidébnvening Authority and as affirmed
or set aside as incorrect in law by the UnitedeSta@ourt of Military Commission Review.
In addition, the United States Court of Appealstfor District of Colombia Circuit as the
exclusive appellate jurisdiction (8 950g (a) of 2@09 MCA), shall take action only with
respect to matters of law, which raises concerne &s compatibility with article 14, para.
5, of the ICCPR.

223. Finally, in relation to my predecessor’'s recommeiatiathat the imposition of the
death penalty be excluded for military tribunalscourts martial, | note with deep regret
that the death penalty continues to be availabiedotain crimes under the amended 2009
MCA. As highlighted in my predecessor’s report,ict 6 of the ICCPR requires that
where a State seeks to impose the death penaisyplitiged to ensure that fair trial rights
under article 14 of the ICCPR are rigorously gutead, which is, as shown above, not the
case for military commissions.

224. In sum, given the persisting significant incongisies of the 2009 MCA with
international human rights law, | urge your Excedlg's Government to revoke this
legislation and ensure that all detainees stilthetl Guantanamo Bay are brought before
federal courts for prosecution or released.

Interrogation and rendition practices (A/HRC/6/17/Add.3, paras. 61 and 62)

225. | would like to positively note the adoption of Exgive Order 13491 by President
Obama on 22 January 2009, which revoked orders ragdlations adopted after 11
September 2001, which might have contradicted niatiisnal and national minimum
standards. As previously highlighted by the forif@pecial Rapporteur on the independence
of judges and lawyers, Mr. Leandro Despouy, anddhmer Special Rapporteur on torture
and other cruel, inhuman or degrading treatmemumishment, Mr. Manfred Nowak, in
their press release of 23 January 2009, in implémgthese decisions, the United States
Government ought to fully respect all human rigbtdigations, including the absolute
prohibition of torture and the principle of nonwafement.

226. In this connection, my predecessor recommendeauo xcellency’s Government
to take transparent steps to ensure that the Céntedligence Agency (CIA) practice of
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“extraordinary rendition” is completely discontimiend is not conducted in the future
(A/HRC/6/17/Add.3, para. 62). Required steps fduladiscontinuation and prevention of
such practices to reoccur in the future include suezs of accountability in relation to the
implementation of interrogation techniques thatlatied article 7 ICCPR, the Convention
against Torture and, in the context of an armedliconcommon article 3 of the Geneva
Conventions.

227. The information at my disposal further suggests tlespite the serious allegations
of incidents of torture only very few effective minal investigations against the actual
perpetrators, superiors who ordered, or acquiesoetiese practices or those who legally
authorized them were conducted and concluded sd faste that a number of internal,
disciplinary and otherwise administrative procedunave been instituted or completed in
different parts of the executive and legislativarimhes. However, in the face of the serious
aforementioned allegations, it is my opinion théibse non-judicial measures are
insufficient to meet the State’s obligation unddicée 12 of the CAT, which provides that
it has to investigate ex officio all cases wherer¢his reasonable ground to believe that an
act of torture has been committ&dn this connection, | would like to draw to theeattion

of your Excellency's Government the Principles dw tEffective Investigation and
Documentation of Torture and Other Cruel, Inhuman Regrading Treatment or
Punishment, recommended by General Assembly résnl856/89 of 4 December 2000,
and in particular principle 3 (a), which providéghe investigative authority shall have the
power and obligation to obtain all the informatinecessary to the inquiry. The persons
conducting the investigation shall have at thespdsal all the necessary budgetary and
technical resources for effective investigationeyIshall also have the authority to oblige
all those acting in an official capacity allegediyolved in torture or ill-treatment to appear
and testify. The same shall apply to any witnessthlis end, the investigative authority
shall be entitled to issue summonses to witnessediding any officials allegedly
involved, and to demand the production of evidénde.light of these requirements, |
emphasize the importance of judicial inquiries ithte serious allegations of torture.

228. Moreover, | would like to draw the attention of yadmxcellency’'s Government to
the Concluding Observations of the Committee agdiosture, in which it recommended
that the authorities “promptly, thoroughly and imgely investigate any responsibility of
senior military and civilian officials authorizingcquiescing or consenting in any way, to
acts of torture committed by their subordin&feBurthermore, | would like to refer in this
context to the report on the Joint Study on Gld®ralctices in Relation to Secret Detention
in the Context of Countering Terrorism, A/HRC/13/42 particular to recommendations
made to all concerned States, as contained in [28a. () and (f) in relation to
investigations regarding alleged instances of $edetention and torture and other ill-
treatment.

229. As regards required accountability measures, | dailgo like to express concern at
the reported destruction by the CIA of almost onadred videotapes documenting the use
of “enhanced interrogation techniques”, includingtev-boarding, on Mr. Zayn Al-Abidin
Muhammad Husayn and Mr. Abd Al-Rahim Al-Nashiri.this connection, | took note of
the respective judgment of the United States Ris€@ourt for the Southern District of New
York which denied that the CIA could be held inicaontempt as the Agency had enacted
an internal protocol that should avoid such desimas to occur in the futuré! While
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positively acknowledging that the CIA has institltsome kind of preventive measure,
which according to the ruling judge “should lead greater accountability within the
Agency and prevent another episode like the vigestadestruction”, | would like raise my
doubt as to whether these new protocols would @atesta sufficient and effective remedy
in relation to the Agency’'s accountability and gisrsonnel that is in compliance with
international human rights law.

230. In this connection, | would also like to express ragret at the recent decision by
the District Court of Colombia of 2 April 202 dismissing a case challenging the refusal
by your Excellency’s Government to disclose cert@cuments to the plaintiffs pursuant
to the Freedom of Information Act concerning theoilwement of the United Kingdom in
the US programmes of extraordinary renditions, etedetention and coercive interrogation
of suspected terrorists. The decision appears te Hzeen based on an erroneous
understanding of the constitutional position of thénited Kingdom's All-Party
Parliamentary Group on Extraordinary Rendition (&F. As | said in the statement
issued on 12 April 2012,the APPGR cannot sensibly be categorised as anatioa of
the State or of the Government of the United KingddJnder the system of Cabinet
Government in the United Kingdom the APPGR is ehtilndependent of government and
is a model of democratic oversight of the actiohthe intelligence and security services.
Transparency about the involvement of State offidiathe rendition of terrorist suspects is
essential to securing the accountability of pubfiicials and bringing an end to impunity
for serious human rights violations.

231. Furthermore, according to the information at mypd&al, | would like to express

concern about the use of techniques outlined theetistates Army Field Manual, which

in its appendix M includes the employment of theparation interrogation technique”, by
exception, to meet unique and critical operatiagagLirements. In this connection, | would
like to refer to the report of the Special Rapparten torture, Mr. Juan Mendez, to the
General Assembly (A/66/268), in which he finds thahere the physical conditions and

the prison regime of solitary confinement causeesevmental and physical pain or
suffering, when used as a punishment, during paédetention, indefinitely, prolonged, on

juveniles or persons with mental disabilities,ahcamount to cruel, inhuman or degrading
treatment or punishment and even torture.” In daidithe highlights that the use of solitary
confinement increases the risk that acts of torané other ill- treatment or punishment
will go undetected and unchallenged.

Definitions of terrorism and material support (A/HRC/6/17/Add.3, para. 64)

232. My predecessor recommended to your Excellency’'s eBowent to restrict
definitions of “international terrorism”, “domestiterrorism” and “material support to
terrorist organizations” in a way that is precised aestricted to the type of conduct
identified by the Security Council as conduct toshppressed in the fight against terrorism
(A/HRC/6/17/Add.3, para. 64). In this connection,rdmain concerned at the broad
interpretation by your Excellency’s Government loé orohibition to “knowingly provide
material support or resources to a foreign tertaniganization”, §2339B(a)(1) of 18 U. S.
C., as demonstrated in your Excellency’s Governiaerdrious submissions on the case
Holder vs. Humanitarian Law Proje€tMy concern relates in particular to the following
activities: training (82339A(b)(2) 18 U. S. C.),pext advice or assistance (82339A(b)(3)
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18 U. S. C.) and the provision of personnel (§2389R8 U. S. C.). In my opinion, the
prohibition of these activities, in the contexttbé furthering of legal political objectives of
a designated entity is likely to violate internatd human rights law, in particular article 19
of the ICCPR. Therefore, as the case of Holder WMsmanitarian Law Project
demonstrated, the provision of advice to train memlof a designated organization how to
use international law to resolve disputes peacgefutid to teach them how to petition for
relief various representative bodies such as thiedMNations, can naturally not constitute
a crime, as such activity does not in itself furthei.e. materially support — the terrorist
ends of such organization or free up any resounfdbat organization that may then be
used to pursue its terrorist activitiés.

233. Furthermore, the former Special Rapporteur strongiyed the authorities to ensure
that they do not participate in the extrajudiciabeution of any person, including terrorist
suspects (A/HRC/6/17/Add.3, para. 64). Accordinghi® information at my disposal, your
Excellency’s Government is alleged to have condlis®reral targeted killings in a number
of countries pursuant to a new policy. Togetherhwthe Special Rapporteur on
extrajudicial, summary or arbitrary executions,avé addressed one of these cases in a
communication to your Excellency’s Government di@ember 2011, to which we await
your Excellency’s Government's reply.

Racial and religious profiling (A/HRC/6/17/Add.3,para. 65)

234. In his country mission report, my predecessor atmmmended not to use the
country of origin of a person as a proxy for ra@alreligious profiling, and urged the
authorities not to act in a manner which might bensas advocating the use of race or
religion for the identification of persons as te&ists. In this connection, | would like to
refer to the recommendation of the Committee agathe Elimination of Racial
Discrimination that the State party strengthenefferts to combat racial profiling at the
federal and state levels [ZAnd to recommendations made on the occasion of the
Universal Periodic Review of the United States, REI16/11, particularly those contained

in paras. 92.64, 92.68, 92.101, 92.102 and 92.108lation to measures to be taken to ban
racial profiling.

Privacy and surveillance (A/HRC/6/17/Add.3, paras67 and 68)

235. In relation to the former Special Rapporteur’s reoeendation regarding the
introduction of an independent mechanism to enshee compliance of the Attorney
General's guidelines on the availability of surlaice warrants under the Foreign
Intelligence Service Act (FISA) and the minimizatigorocedures applicable to the
surveillance of U.S. persons (A/HRC/6/17/Add.3,aa&7), it appears to me that with the
four-year extension of the Patriot Act, signed itdw by H.E. President Obama in May
2011, the main concerns as raised in the countsgion report persist.

236. Finally, regarding the call by my predecessor f@tsteps to introduce independent
checks and balances upon the authority of the Bé@eareau of Investigations (FBI) and
other intelligence agencies to use National Secletters (A/HRC/6/17/Add.3, para. 68),
| am concerned at reports alleging widespread tiaoila of law committed by the FBI in
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the period of 2001 to 2008 Information at my disposal also suggests thatineare third
of the alleged violations were related to the urldwse of National Security Letters.

237. | would, therefore, in connection with the issutgberated in this letter, be grateful
if your Excellency’s Government could provide mehwiletailed substantive information
on the following matters, and any other matters yioar Excellency’s Government deems
appropriate as follow-up to my predecessor’'s recemthations contained in his country
visit report, at your earliest convenience, butater than 31 May 2012:

1. In the light of the recently adopted Nationaf@nse Authorization Act as
well as the 2009 Military Commissions Act, whatpsteloes your Excellency’s
Government envisage to ensure that legislation @madtice in relation to the
detention of terrorist suspects comply with intéiovaal human rights norms and
standards?

2. How does your Excellency’s Government ensuag itivestigations conducted
in relation to allegations of torture and otheititatment of detainees, including
those held at Guantanamo Bay, meet the countryigadions under article 12 of
CAT?

3. Kindly provide me with information on currentragtices applied as
“separation interrogation technique” under Appendix of the Army Field
Manual and explain how your Excellency’s Governmamgures that they do not
amount to torture or cruel, inhuman or degradiegtiment or punishment.

4. How does your Excellency’'s Government ensuet the material support
clause is in compliance with international humayhts law?

5. In relation to the alleged extrajudicial kils of terrorist suspects, | would
like to receive information on the rules of inteioaal law that your
Excellency’s Government considers to govern itedeination that people be
targeted and the basis for a determination tor&ther than capture; clarity as to
which treaty instruments or customary norms aresictamed to apply to target
and Kkill individuals, including terrorist suspectshe legal basis, your
Excellency’s Government invokes to determine thgeted individual to be a
combatant or a civilian directly participating inogiilities; whether your
Excellency’s Government considers its determinatimbe governed by the law
applicable to the use of inter-State force andithernational law doctrine of
self-defense, and whether self-defense is invokeatidition or as an alternate to
international humanitarian law and internationainkam rights law.

6. | would be grateful if your Excellency’s Goverant could provide me with
information on recently adopted measures or thaseotly being considered to
combat racial profiling, including in relation tbe adoption of the End Racial
Profiling Act or equivalent federal legislation.

7. Please provide me with information on the momtent steps taken to
implement the recommendation on the introduction af independent
mechanism to ensure the compliance of the Attofdegeral’s guidelines on the
availability of surveillance warrants under the Al@nd the minimization
procedures applicable to the surveillance of U.&sgns with international
human rights law.

3 See for example Report of the Electronic Frorfmundation, Patterns of Misconduct: FBI
Intelligence Violations from 2001 — 2008, Januabyl 2, available at
https:/iwww.eff.org/files/EFF%2010B%20Report_0.pdf.
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8. In relation to the use of National Securityteet, kindly provide me with
information on the most recent steps taken reggrthia introduction of a check
and balances mechanism upon the authority of thiealRB other intelligence
agencies or other relevant measures to ensure tiigaie is no arbitrary
interference with the right to privacy, as requitsdarticle 17 of the ICCPR.

238. My intention is to report on my correspondence wiblur Excellency’s Government
in a forthcoming report to the Human Rights Council

Reply from the Government

239. The Special Rapporteur received the following reply the Government of the
United States of America dated 12 June 2012.

240. Thank you for your letter of May 1, 2012, invitinbe United States to provide

supplemental information on issues raised by thenéo Special Rapporteur Martin

Scheinin in his 2007 mission report as well asrimi@tion on certain other identified issues.
The United States welcomes the opportunity to nedpto your request, and has
endeavoured to provide as complete a responsesatfmby the requested reply date of
May 31, 2012.

241. The United States has taken numerous steps toll flfiesident Obama’s
commitments to review and, where necessary, refdrB detention, interrogation, and
transfer policies, to uphold the rule of law in Udetention practices, and to ensure
conformity of U.S. detention practices with U.Sligations under international law. This
response highlights certain of these steps thateamonsive to your request.

The Framework Set Forth in Executive Order 13491.:

242. The United States understands that there have beecerns about a lack of

adequate international legal protections for irdiindls the United States engages with
overseas, particularly in armed conflict situatioms part to address these concerns,
President Obama has taken a number of actionsidimg) the January 22, 2009 issuance of
three Executive Orders relating to U.S. detentiod imterrogation policies broadly and the
Guantanamo Bay detention facility specifically. Extve Order 13491 on Ensuring

Lawful Interrogations, 74 Fed. Reg. 4894 (2009)icivhwas adopted, inter alia, “to ensure
compliance with the treaty obligations of the Udit&tates, including the Geneva
Conventions,” provides that:

243. Consistent with the requirements of . . . the Catiee Against Torture, Common
Article 3, and other laws regulating the treatmamd interrogation of individuals detained
in any armed conflict, such persons shall in atwinstances be treated humanely and shall
not be subjected to violence to life and person whenever such individuals are in the
custody or under the effective control of an officemployee, or other agent of the United
States Government or detained within a facility edinoperated, or controlled by a
department or agency of the United States.

Id., Preamble and Sec. 3(a).

244. Executive Order 13491 directed a review of U.Serirtgation practices in order to:
improve the effectiveness of human intelligencergeahg; promote the safe, lawful, and
humane treatment of individuals in United Statestady, and of United States personnel
who are detained in armed conflicts; and ensureptiance with the treaty obligations of
the United States, including the Geneva Conventiamsl domestic law. That review
culminated in a report that proposed that the ObAdministration establish a specialized
interrogation group to bring together officials fidaw enforcement, the U.S. Intelligence
Community, and the Department of Defense to conghtietrogations in a manner that will
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strengthen national security consistent with the nf law. The report also made policy

recommendations with respect to scenarios in wthiehUnited States moves or facilitates
the movement of a person from one country to amathécom U.S. custody to the custody

of another country to ensure that U.S. practicesuch transfers comply with U.S. law,

policy, and international obligations, and do rexult in the transfer of individuals to face
torture. The President has reviewed and acceptedetommendations of the Task Force,
and the U.S. Government is implementing the Taskd-oecommendations.

245. The Executive Order also prohibits torture and otitael, inhuman, and degrading
treatment and directs the use of only those ingation techniques set forth in the Army
Field Manual and other authorized federal law ezdarent techniques. The Order provided
that in relying on the Army Field Manual, “officeremployees, and other agents of the
United States Government”. . .“may not, in condugtiinterrogations, rely upon any
interpretation of the law governing interrogationincluding interpretations of Federal
criminal laws, the Convention Against Torture, CoomArticle 3, Army Field Manual 2—
22.3, and its predecessor document, Army Field Mb&4-52 -- issued by the Department
of Justice between September 11, 2001, and Ja@0ar3009.” (Section 3(c)). The Army
Field Manual is consistent with Article 7 of thetémational Covenant on Civil and
Political Rights (ICCPR) and with the requiremeaitshe Convention Against Torture.

246. In addition, the U.S. Supreme Court has recognthedapplicability of Common
Article 3 of the Geneva Conventions to the conflicth Al Qaeda, Hamdan v. Rumsfeld,
548 U.S. 557, 630-631 (2006), and the United Statesunced in March 2011 that it
supports the principles set forth in Article 75 Additional Protocol | to the Geneva
Conventions of 1949 as a set of norms that it Wedlmut of a sense of legal obligation in
international armed conflict. It has also urgedth8. Senate to provide advice and consent
to ratification of Additional Protocol Il to the @eva Conventions, which contains detailed
humane treatment standards and fair trial guarartted apply to any criminal proceeding
associated with the conduct of non-internationahead conflict. The United States has
recently conducted an extensive review and condubat current U.S. military practices
are consistent with Protocol Il, as well as withtidle 75 of Protocol I, including the rules
within these instruments that parallel the rulethimICCPR.

247. The United States has continued to work to addecesserns of the international
community and civil society in regard to its actabroad, recognizing that complex issues
arise with respect to the relevant body of law thetermines whether a State’s actions in
the actual conduct of an armed conflict comporhuviitternational law. Under the doctrine
of lex specialis, the applicable rules for the potion of individuals and conduct of
hostilities in armed conflict are typically found international humanitarian law, including
the Geneva Conventions of 1949, the Hague Regoktid 1907, and other international
humanitarian law instruments, as well as in thetamary international law of armed
conflict. In this context, it is important to beiarmind that international human rights law
and the law of armed conflict are in many respeotsnplementary and mutually
reinforcing. These two bodies of law contain maimyilar protections. For example,
prohibitions on torture and cruel treatment exisboth, and the drafters in each area have
drawn from the other in developing aspects of nastruments; the Commentaries to
Additional Protocol Il to the Geneva Conventionskmalear that a number of provisions in
the Protocol were modeled on comparable provisionshe ICCPR. Determining the
international law rule that applies to a particutation taken by a government in the
context of an armed conflict is a fact-specific edtatination, which cannot be easily
generalized.
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Investigation into allegations of torture and otler cruel, inhuman or degrading
treatment:

248. The United States does not permit its personnehggage in acts of torture or cruel,
inhuman or degrading treatment of people in itstams either within or outside U.S.
territory. This principle is embodied in multiple.®&l laws and has been reaffirmed by
President Obama with respect to all situationsiofea conflict, as discussed above.

249. The Obama Administration has released, in wholm gart, more than 40 opinions
and memoranda authored by the Department of Ju€ifiee of Legal Counsel (OLC)

concerning national security matters as a resultlitafation under the Freedom of
Information Act. These include four previously ddi®d memoranda released on April 16,
2009, which addressed the legality of various tephes used to interrogate terrorism
suspects detained by the CIA and which were revakedhe extent that they were
inconsistent with Executive Order 13491.

250. The U.S. Government has vigorously investigateggalfions of detainee abuse and
has prosecuted individuals for engaging in suchdooh The Department of Defense,
Department of Justice, and other components obtlse Government have investigated or
prosecuted allegations of mistreatment of detaindedd in connection with
counterterrorism operations, including in admimistre and criminal inquiries and
proceedings.

251. The Department of Justice has successfully prosdctwo instances of detainee
abuse in federal civilian court. In 2003, the Ul®partment of Justice brought criminal
charges against David Passaro, a CIA contractarsaccof brutally assaulting a detainee in
Afghanistan in 2003. The CIA described his condast“unlawful, reprehensible, and
neither authorized nor condoned by the Agency.'sBaswas convicted of felony assault
and sentenced to eight years and four months gopriln a second case, on February 3,
2009, Don Ayala, a U.S. contractor in Afghanistaras convicted in U.S. federal court of
voluntary manslaughter in the death of an individwaom he and U.S. soldiers had
detained.

252. The U.S. Attorney’s Office for the Eastern Distriof Virginia continues to
investigate various allegations of abuse of det@ndn addition, the Attorney General
announced on August 24, 2009, that he had ordeaegkéliminary review into whether
federal laws were violated in connection with tiéeirogation of specific detainees at
overseas locations.” Assistant U.S. Attorney Jolinh@m assembled an investigative team
of experienced professionals to recommend to therAd¢y General whether a full
investigation was warranted “into whether the lawswiolated in connection with the
interrogation of certain detainees.” Following aotyear investigation, on June 30, 2011,
the Justice Department announced that it was ogemiiull criminal investigation into the
deaths of two individuals in CIA custody overseasd that it had concluded that further
investigation into the other cases examined in pheliminary investigation was not
warranted.

Detention at Guantanamo Bay:

253. With respect to detention at Guantanamo Bay, Calhd).S. detention operations,
including at Guantanamo Bay, are consistent witm@on Article 3 of the Geneva
Conventions, and other applicable internationalslahhe Obama Administration remains
committed to closing the detention facility at Gtamramo Bay. In addition, the
Administration remains committed to maintaining @npipled, credible, and sustainable
policy for detention under the law of war, regasdlef location.

254, Pursuant to Executive Order 13492, one of the thegiary 22, 2009 orders, a task
force composed of representatives from the U.S.aBements of Defense, State, Justice,
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and Homeland Security, the Office of the Directdr Mational Intelligence, and the
Chairman of the Joint Chiefs of Staff (the “Taskré¢ed) completed, in January 2010, a
comprehensive review of the 240 individuals detdiaé Guantanamo and subject to the
review to determine whether those individuals stidog transferred from U.S. custody,
tried by the U.S. Government for criminal condumtwhether another lawful disposition,
consistent with the interests of justice, and tatomal security and foreign policy interests
of the United States, was appropriate. As a restilthat process, 126 individuals at
Guantanamo were designated for transfer, 36 detmiveere designated for potential
prosecution, 48 detainees were designated for ragedi detention under the law of war
based on a finding that they pose a national sgcthieat that could not be mitigated
sufficiently if transferred from U.S. custody atathtime, and 30 detainees from Yemen
were designated for “conditional detention” basedtlie current security environment in
that country. Since the Task Force completed itieve 69 detainees have been transferred
to 25 different destinations, including the transf&€ 40 detainees to third countries due to
humane treatment or other concerns in their honumtces. One hundred and sixty-nine
detainees remain at Guantanamo.

255. In 2008, the Supreme Court held in Boumediene \shBihat individuals detained
by the Department of Defense at Guantanamo Bay theveonstitutional right to petition
for habeas corpus relief. Since the decision in rBediene, detainees have been
challenging the legality of their detention via kab corpus petitions in the U.S. Federal
District Court in the District of Columbia, a coutftat is part of the independent judicial
branch of the U.S. Government, and separate frarEttecutive Branch. Detainees have
access to counsel of their choice and to apprapesidence, and are assured a means of
challenging the lawfulness of their detention befan independent court. Except in rare
circumstances required by compelling security edés, all of the evidence relied upon by
the government to justify detention in habeas pedowys is disclosed to the detainees’
counsel, who have been granted security clearanogaew the classified evidence, and the
detainees may submit written statements and prdiidetestimony at their hearings via
video link. The United States has the burden isdhgases to establish its legal authority to
hold the detainees by a preponderance of the exéden

256. Since Boumediene, all of the detainees at GuantarBay who have prevailed in
habeas proceedings under orders that are no Isdgect to appeal have either been
repatriated or re-settled, or have received offefsresettlement. Approximately 25
detainees have been released after winning thb&asacases in the federal courts.

257. In March 2011, President Obama issued ExecutiveeiOt8567, which, consistent
with applicable law, provides periodic review forertain individuals detained at
Guantanamo Bay. This periodic review process isggdes to ensure that such individuals
are detained only as long as necessary to progaitst a significant threat to the security
of the United States. The periodic review procestudes a full review at least every three
years, in addition to file reviews every six monthsr each full review, the detainee may
introduce relevant information, call certain witees, answer any questions posed by the
Periodic Review Board, and present a written of statement. The detainee will be
assisted by a government-provided personal repiasento advocate on his behalf during
the review process and, in addition, may be asblsyeprivate counsel at no expense to the
government. If a significant question is raisedtaswhether the detainee’s continued
detention is warranted during a file review, a f@View will be convened promptly. The
Department of Defense has published guidelinesnfde@ment the periodic review process
required by the President’s Executive Order and\IB&A.

258. The United States has also implemented enhancedeguical protections for
military commissions, including: prohibiting the ratsion at trial of statements obtained
by use of torture or cruel, inhuman, or degradiegtment, except against a person accused



A/HRC/20/14/Add.2

of torture or such treatment as evidence that thierment was made; providing a right to
exculpatory evidence and a right to present evideoompel withesses, compel favorable
testimony, and challenge the government’s evidestigilating that an accused in a capital
case be provided with counsel “learned in appliealaw relating to capital cases”;
providing the accused with greater latitude in ctihg his or her own military defense
counsel; enhancing the accused’s right to discqwamg establishing an enhanced system
for handling classified information.

Detention in Afghanistan:

259. On March 9, 2012 the U.S. Government and the Gawem of Afghanistan signed
a Memorandum of Understanding regarding the transfeapproximately 3,100 Afghan
detainees at the Detention Facility in Parwan (DRWP Afghanistan in six months, and
arrangements to transfer full responsibility foe tfacility. On April 8, 2012, the U.S.
Government and the Government of Afghanistan sigaedurther memorandum of
understanding regarding Afghanization of Speciale@pons, which confirmed that
Afghan nationals newly detained by U.S. forcessini& special operations, as defined in
the MOU, are to be released or transferred to Adghathorities for prosecution or
administrative detention in accordance with Afgleam.

260. Under current review procedures for individuals dhelt the DFIP, the U.S.
Department of Defense reviews the basis for thaidee’s detention 60 days after transfer
to the DFIP, six months later, and periodicallyréagter. These robust Detainee Review
Board (DRB) procedures have improved the abilityhaf United States to assess whether
the facts support the detention of each individa@algd enhance a detainee's ability to
challenge the basis of detention as well as therohation that continued detention is
necessary to mitigate the threat posed by the rdmtaiFor example, each detainee is
appointed a personal representative, who is redjuioeact in the best interests of the
detainee and has access to all reasonably availafdemation (including classified
information) relevant to review board proceedinggtainees can present evidence and
witnesses if reasonably available, and the UnitedeS helps facilitate the collection of
documentary evidence (such as letters from familg #ocal villagers on behalf of
detainees), as well as witness appearances in metstephonically, or by video
conferencing. The unclassified portions of reviegatal proceedings are generally open,
including to family, nongovernmental observers, amdher interested parties.
Determinations that a detainee meets the criteriacdntinued detention are reviewed for
legal sufficiency by a Judge Advocate. Detainees @novided with the non-classified
results of these reviews of their cases.

261. The United States also has expended considerdblt &f support Afghan criminal
trials for detainees captured and detained by timalforces in Afghanistan and to support
Afghan administrative review procedures similarthe U.S. DRB procedures. In June
2010, the U.S. and Afghan Governments partneredtablish the Justice Center in Parwan
(JCIP), which enables the transition of U.S. militaletainees into the Afghan criminal
justice system through transparent trials condudtedhe Government of Afghanistan
under Afghan law. The JCIP has become the preméeue for the fair and legitimate
prosecution of Afghan national security cases. U&vernment officials provide
mentoring, training, and assistance to Afghan jsdgeosecutors, defense attorneys, and
investigators at the JCIP. The courts at the JClRiehvinclude primary and appellate
courts for adult and juvenile defendants—have @msed 548 national security criminal
cases over the past 18 months. The United Staseala worked with coalition partners to
establish monitoring procedures for detainees fearexd from the International Security
Assistance Force (ISAF) to Afghan custody.
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Detention Provisions in the Fiscal Year 2012 Nathal Defense Authorization Act:

262. Over the past three years, Congress has imposetties ©f restrictions on the
discretion of the Executive Branch to transfer mrsgcute individuals held at Guantanamo
Bay. As your letter observes, the NDAA continueshiitions on the use of funds for the
transfer of Guantanamo Bay detainees to the Utatks and the construction of detention
facilities in the United States to house Guantand@ag detainees. The Administration
opposed these restrictions as well as those imgasimstraints on its ability to transfer
detainees abroad, which you also note in yourrlette

263. Although we will continue to interpret these proeiss to avoid constitutional
conflict, ultimately the Administration seeks repefithese restrictions so that disposition
of the remaining Guantanamo Bay detainees can rfoward as appropriate, consistent
with the national security interests of the Unitdites and the interests of justice. These
restrictions apply only to FY 2012 and the Admirasbn will oppose efforts to impose
such restrictions in the FY 2013 NDAA.

264. We also note that Section 1021 of the NDAA createsew detention authorities; it
simply reaffirms the President's existing authoubder the 2001 Authorization for Use of
Military Force (AUMF), as informed by the laws ofaw to detain certain individuals until
the end of the hostilities authorized by the AUMFection 1021(d) states plainly that
“[n]othing in [Section 1021] is intended to limit expand the authority of the President or
the scope of the Authorization for Use of MilitdFgrce.” As the President has made clear,
we will interpret Section 1021 in a manner thatwueas that any detention it authorizes
complies with our Constitution, the internatioreallof war, and all other applicable law.

265. With respect to Section 1022 of the NDAA, the temapp military custody
requirement in that section applies to a very narcategory of terrorism suspects and can
be waived. President Obama made clear in his Deee&1y 2011 signing statement that he
“reject[s] any approach that would mandate militanystody where law enforcement
provides the best method of incapacitating a tetrthireat.” He also emphasized that under
no circumstances will he accept an interpretatibthe NDAA that purports to establish a
rigid, across-the-board requirement for militarytedgion, or that compromises the U.S.
ability to conduct counter-terrorism investigationsthe manner that it has done for the
past three years.

266. On February 28, 2012, the President issued a tlieetitat sets out procedures for
determining who is subject to Section 1022 and whshould be waived. It explains when
and how any military custody determination will beade, exercises the waiver of the
military custody requirement in several categoéscases, and sets out procedures for
exercising additional case-by-case waiver autharitythe interest of national security.
These procedures are designed to ensure that B&@R? is implemented in a manner
consistent with all applicable law, the Presidersigning statement, and the flexibility
provided in the statute. They also recognize thatW.S. civilian criminal justice system
and our law enforcement officials, often with comi®mn from our partners abroad, have
been invaluable in disrupting terrorist plots andcapacitating terrorists through
prosecution and incarceration, and will continuebto essential to our counterterrorism
strategy going forward.

267. With respect to questions concerning the legal policy framework for U.S.
military operations against Al-Qae’da and assodiaterces, including U.S. targeting
practices, reflective of the importance this Adrsiration has placed on transparency, the
United States has publicly discussed such issuesaetimes in the last year. We would
refer you in particular to the speeches by Assidmithe President John O. Brennan at the
Woodrow Wilson International Center for Scholars Ayril 30, 2012; Attorney General
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Eric Holder at Northwestern University School ofw.an March 5, 2012; and Department
of Defense General Counsel Jeh Johnson at YaleSciwol on February 22, 2012.

268. The United States welcomes a continuing, open gliEdavith you, and we hope that
this information helps to underscore the Unitedestaabiding commitment to the humane
treatment of individuals while countering terrorisntWe are committed to the
implementation of the General Assembly’'s Global @tetterrorism Strategy that makes
clear that strong and effective counterterrorisnlicgs and practices are not only
compatible with human rights, but can best sucosbdn they are grounded in human
rights and the rule of law. The United States’ catrmant to UN efforts to advance
Member States’ protection and promotion of humghts and the rule of law at home and
abroad is demonstrated in part by our forthcoming million grant to the UN
Counterterrorism Implementation Task Force to @glitraining, technical advice and
capacity building in this regard. We continue torkvalosely with UN Member States to
advance the protection and promotion of human sigintd the rule of law at home and
abroad, and we thank you for your actions in suppithese shared goals.
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