UNITED

NATIONS C C P R

International Covenant 5 et
on Civil and RESTRI CTED*

Political Rights CCPR/ C/ 69/ DI 770/ 1997
18 Jul'y 2000

Original: ENGISH

HUMAN RIGHTS COMMITTEE
Sixty-ninth session
10 - 28 July 2000

VIEWS

Communication No. 770/1997

Submitted by: Mr. Dimitry L. Gridin
(Represented by Mr. A. Manov of the
Centre of Assistance to the International

Protection)
Alleged victim: The author
State party: Russian Federation
Date of communication: 27 June 1996
Prior decisions: Specia Rapporteur’ srule 91 decision

submitted to the State party on 9 April
1998 (not issued in document form)

Date of adoption of Views: 20 July 2000

On 20 July 2000, the Human Rights Committee adopted its Views, under article 5, paragraph 4, of
the Optional Protocol in respect of communication No. 689/1996. The text of the Viewsis appended to the
present document.

[ANNEX]

*Made public by decision of the Human Rights Committee.

GE. 00- 44116






CCPR/ C/ 69/ DI 770/ 1997
Page 1

ANNEX

VI EWs OF THE HUMAN RI GHTS COW TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT ON CI VIL AND
POLI TI CAL RI GHTS
- Sixty-ninth session -
concer ni ng

Communi cation No. 770/1997*

Subnmitted by: M. Dimtry L. Gidin
(Represented by M. A Manov of
the Centre for Assistance to
the International Protection)

Al leged victim The aut hor
State party: Russi an Federati on

Date of the conmmuni cation: 27 June 1996

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 20 July 2000

Havi ng concluded its consideration of conmunication No. 770/1997
submtted to the Human Rights Commttee by M. Dimtry L. Gidin, under
the Optional Protocol to the International Covenant on Civil and
Political Rights,

Havi ng taken into account all witten informati on nmade avail abl e
to it by the author of the comrunication, and the State party,

Adopts the foll ow ng:

Views under article 5, paragraph 4, of the Optional Protocol

* The foll owi ng nenbers of the Committee participated in the exam nation
of the present communi cation: M. Abdelfattah Anor, M. Ni suke Ando, M.
P.N. Bhagwati, Lord Colville, M. Elizabeth Evatt, Ms. Pilar Gaitan de
Ponbo, M. Louis Henkin, M. David Kretzmer, M. Cecilia Medina Quiroga,
M. Martin Scheinin, M. Hipélito Solari Yrigoyen, M. Roman

W eruszewski, and M. Abdal |l ah Zakhi a.
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1. The author of the communication is M. Dimtriy Leonodovich
Gidin, a Russian student, born on 4 March 1968. He clains to be a
victimof a violation by Russia of articles 14, paragraphs 1, 2,

3(b),(e) and (g). The case also appears to raise issues under articles 9
and 10 of the Covenant. He is represented by M. A Mnov of the Centre
for Assistance to the International Protection

The facts as submitted by the author

2. The author was arrested on 25 Novenber 1989 on charges of
attenpted rape and murder of one Ms. Zykina. Once in detention, he was
al so charged with six other assaults. On 3 Cctober 1990, the Chel yabi nsk
Regi onal Court found himguilty of the charges and sentenced himto
death. His appeal to the Suprene Court was rejected on 21 June 1991
Further appeals were rejected on 21 Cctober 1991 and 1 July 1992.
Appeals to the Prosecutor's Ofice were |ikewi se rejected, respectively
on 12 Decenber 1991, 16 January and 11 March 1992. On 3 Decenber 1993,
the author's death sentence was comuted to life inprisonnment.

The conpl ai nt

3.1 The author alleges that a warrant for his arrest was only issued
on 29 Novenber 1989, over three days after he was detained. He further
states that he was denied access to a |l awer, despite his requests,
until 6 December 1989.

3.2 He clains that he was interrogated during 48 hours, w thout being
given any food and w thout being allowed to sleep. Hi s glasses had al so
been taken away from himand he could not see much because of his
shortsi ghtedness. During the interrogation, he was beaten!. He states
that he was told that his famly was letting himdown and that the only
way to avoid the death penalty would be to confess. He then confessed to
the six charges as well as to three other charges.

3.3 It is alleged that the author's |lawer was not inforned by the

i nvestigator of scheduled court actions. In particular, in January 1990
the author was sent for a medical expertise and his | awer was not

i nfornmed.

3.4 The author clainms that the handling of the evidence violated the
Russi an Code of Crimnal Procedure. It is said that the author's clothes
were transported to the |aboratory in the sane bag as the victinms', and
that therefore no value can be attached to the outcone of the

exam nation that fibers of his clothes were found on the victins'. It is
also clainmed that there were irregularities in the identification
process. The author alleges that he was |ed through the hall where the
victims were sitting on the day of the identification. Wen one of the
victinms failed to point himout as the perpetrator, allegedly the

11t is said that nedical expert opinions of 18 January and 30 August
confirmthis.
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i nvestigator took her hand and pointed to the author. It is further
submtted that the description by the victinms of their attacker
conpletely differs with the author's appearance.

3.5 The author clainms that his right to presunption of innocence was
vi ol ated. Between 26 and 30 Novenber 1989 radi o stations and newspapers
announced that the author was the feared "lift-boy" nurderer, who had
raped several girls and nmurdered three of them Also, on 9 Decenber

1989, the head of the police announced that he was sure that the author
was the murderer, and this was broadcasted on tel evision. Furthernore,
the author alleges that the investigator pronounced the author guilty in
public neetings before the court hearing and called upon the public to
send prosecutors. As a consequence, the author states that at his tria
ten social prosecutors were present whereas he was defended by one
soci al defender? who was later forced to | eave the court roont.
According to the author, the court roomwas crowded with people who were
scream ng that the author should be sentenced to death. He al so states
that the social prosecutors and the victinms were threatening the

wi t nesses and the defense and that the judge did not do anything to stop
this. Because of this, there was no proper opportunity to exam ne the
mai n Wi tnesses in court.

3.6 At the first day of the hearing, the author pleaded not guilty* He
was then placed in a | ock-up. He conplains that he was never allowed to
di scuss things with his lawer in private.

3.7 He al so conplains that the wi tnesses who could have confirmed his
alibi were not exam ned in court. Moreover, sone statenents given during
the prelimnary exam nation di sappeared fromthe record.

3.8 It is further clainmed that in violation of Russian |law, the
records of the trial were only conpiled and signed on 25 February 1991
whereas the hearing finished on 3 Cctober 1990. Three witnesses filed
conplaints to the Supreme Court, because of discrepancies between the
record and what they had in fact testified.

3.9 The above is said to constitute violations of article 14,
par agraphs 1, 2, 3(b),(e) and (9g).

2 The author refers to social prosecutors and social defenders as

provi ded for under the Russian system who act in addition to the public
prosecutor and defence counsel

 Fromthe file it appears that two social defenders were available to
the author and that it was one of these who was forced to | eave the court
room

* Fromthe file it appears that the author pleaded not guilty of al
charges except for the assault on Ms Zyki na.
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The State party’'s subnission and the author’s conments there on

4.1 By submi ssion dated 16 February 1998, the State party contends
that the comuni cation should be declared i nadm ssible since it was not
subm tted by the author hinself, but by counsel on his behalf.

4.2 In a further subm ssion, dated 26 February 1999, the State party

addresses the nerits of the communication . In this respect it subnmts
that in order to respond to the Cormittee’s request the Russian
Federation Procurator’s O fice reviewed the author’s case. It verified

the statenents of the victins and witnesses, the inspection of the place
where the incidents took place, and the conditions under which the
author was identified. In this respect, the State party contends that
the argunent that the author was innocent of the charges and that the

i nvestigation nmethods used violated his rights to a defence, as well as
the issue of public pressure were all reviewed by the Supreme Court in
its capacity as an Appeal Court, which considered themto be unfounded.

4.3 The State party contends that neither the author nor his |awer
ever raised the issue of police coercion before the courts. It further
contends that the author was represented by a | awer throughout the
prelimnary investigation, during which the author provided detail ed
information in respect of the crimes. According to the State party the
author only retracted fromthese statements in court due to pressure
pl aced on him by nenbers of his famly.

4.4 Wth respect to the allegation that the author was unable to read
the statements since he was deni ed readi ng gl asses, the State party
notes that fromthe court records the author stated that he could read
at a distance of 10 to 15 centinetres w thout glasses and furthernore,
the investigators provided the author with glasses. Consequently, the
State party rejects any violation of the Covenant in this respect.

4.5 Finally, the State party states that M. Gidin was questioned in
the presence of the defence | awer who was assigned to himin accordance
with the law. The State party notes that M. Gidin was arrested on 25
Novenmber 1989 and on 1 December 1989 his nmother V.V. Gidina, wote
requesting that the defence | awyer should be invited to participate in
the investigations. On 5 Decenber 1989 an agreenent was concl uded
between Gridin’s relatives and the | awer who, fromthat tine, was
allowed to participate.

5. The author’s counsel in a letter dated 14 Septenber 1999,
reiterates the clains of the original subm ssion and points out that by
the State party’s own admi ssion the author was unrepresented from 25
Novenmber to 1 Decenber 1989.

| ssues and proceedi ngs before the Committee:

6.1 Bef ore considering any claimcontained in a comunication, the
Human Ri ghts Conmittee must, in accordance with rule 87 of its rules of
procedure, decide whether or not it is adm ssible under the Optiona
Protocol to the Covenant.
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6.2 The commi ttee has ascertained as required under article 5,
paragraph 2, (a) of the Optional Protocol that the sane matter is not
bei ng exam ned under another procedure of international investigation or
settl enment.

6.3 The Committee observes that the State party has objected to the
adm ssibility of the comunication, since the comunication had been
subm tted by counsel and not by the author hinself. The Committee,

poi nts out that according to its rules and practice the author may be
represented by counsel and it is not therefore precluded form exam ning
the nmerits of the communication. The Conmittee rejects the States
party’s contention that the comruni cation should be decl ared

i nadm ssible in this respect.

6.4 Wth respect to the allegations of ill-treatnent and police
coercion during the investigation period including denying the author
the use of reading glasses, it appears fromthe material before it that
nmost of these allegations were not raised before the trial court. Al

the argunents were raised on appeal but the Suprenme Court found themto
be unsubstantiated. In these circunstances, the Conmttee finds that the
aut hor has not substantiated a claimw thin the meaning of article 2 of
the Optional Protocol

6.5 Wth regard to the allegation that his | awer was not infornmed of
the dates of the court actions which dealt with nedical issues the
Conmittee notes that this matter was reviewed by the Supreme Court which
found it to be in accordance with | aw and consequently consi ders that
this claimremains unsubstanti ated for purposes of adm ssibility.

7. The Committee declares the remaining clains adm ssible, and
proceeds with the exam nation of the nmerits of all adm ssible clainms, in
the light of the informati on made available to it by the parties, as
required by article 5 paragraph 1, of the Optional Protocol

8.1 Wth respect to the allegation that the author was arrested

wi t hout a warrant and that this was only issued nore than three days
after the arrest, in contravention of national |egislation which
stipulates that a warrant nust be issued within 72 hours of arrest, the
Committee notes that this nmatter has not been addressed by the State
party. In this regard, the Commttee considers that in the circunstances
of the present case the author was deprived of his liberty in violation
of a procedure as established by | aw and consequently it finds that the
facts before it disclose a violation of article 9, paragraph 1

8.2 Wth regard to the author’s claimthat he was denied a fair tria
in violation of article 14, paragraph 1, in particul ar because of the
failure by the trial court to control the hostile atnosphere and
pressure created by the public in the court room which nmade it

i npossi bl e for defence counsel to properly cross-exam ne the wtnesses
and present his defence, the Committee notes that the Suprene Court
referred to this issue, but failed to specifically address it when it
heard the author’s appeal. The Committee considers that the conduct of
the trial, as described above, violated the author’s right to a fair
trial within the neaning of article 14, paragraph 1



CCPR/ C/ 69/ DI 770/ 1997
Page 6

8.3 Wth regard to the allegation of a violation of the presunption of
i nnocence, including public statenents nmade by high ranking | aw
enforcenent officials portraying the author as guilty which were given
wi de nedi a coverage, the Conmittee notes that the Suprenme Court referred
to the issue, but failed to specifically deal with it when it heard the
author’ s appeal. The Committee refers to its General Comment No 13 on
article 14, where it has stated that: “It is, therefore, a duty for al
public authorities to refrain from prejudging the outcone of a trial”

In the present case the Cormittee considers that the authorities failed
to exercise the restraint that article 14, paragraph 2, requires of them
and that the author’s rights were thus viol ated.

8.4 Wth regard to the remaining allegations contained in paragraphs
3.4 and 3.7 supra, the Cormittee notes that the Suprene Court addressed
the specific allegations by the author that, the evidence was tanpered
with, that he was not properly identified by the w tnesses and that
there were discrepancies between the trial and its records. However, the
rejection by the court of these specific allegations did not address the
fairness of the trial as a whole and therefore does not affect the
Committee’s finding that article 14, paragraph 1, of the Covenant was

vi ol at ed.

8.5 Wth respect to the allegation that the author did not have a

| awyer available to himfor the first 5 days after he was arrested, the
Committee notes that the State party has responded that the author was
represented in accordance with the law. It has not, however, refuted
the author’s claimthat he requested a | awyer soon after his detention
and that his request was ignored. Neither has it refuted the author’s
claimthat he was interrogated wi thout the benefit of consulting a

| awyer after he repeatedly requested such a consultation. The Commttee
finds that denying the author access to |egal counsel after he had
requested such access and interrogating himduring that time constitutes
a violation of the author’s rights under article 14, paragraph 3 (b).
Furthernore, the Committee considers that the fact that the author was
unable to consult with his lawer in private, allegation which has not
been refuted by the State party, also constitutes a violation of article
14, paragraph 3 (b) of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4,
of the Optional Protocol to the International Covenant on Civil and
Political Rights, is of the viewthat the facts before it disclose a
violation of article 14, paragraphs 2 and 3(b), of the Covenant.

10 In accordance with article 2, paragraph 3 (a), of the Covenant,
the State party is under an obligation to provide M. Gidin with an
effective renmedy, entailing conpensation and his i medi ate rel ease. The
State party is under an obligation to ensure that simlar violations do
not occur in the future.

11. Bearing in mnd that, by becoming a party to the Optiona
Protocol, the State party has recogni zed the conpetence of the Conmittee
to determ ne whether there has been a violation of the Covenant or not
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and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to all individuals within its territory and subject
toits jurisdiction the rights recognized in the Covenant, and to
provide an effective and enforceable renedy in case a violation has been
established, the Commttee wishes to receive fromthe State party,
within 90 days, information about the neasures taken to give effect to
the Conmittee's Views.

[ Adopted in English, French and Spanish, the English text being the
original version. Subsequently to be issued also in Arabic, Chinese and
Russi an as part of the Committee's annual report to the Genera
Assenbly. ]



